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TI FRE 


READER 


T was the Opinion of Lzzt/eton, That 
= 70 have the Science of good Pleading, in 
Actions Real and Perſonal, i one of the 
moſt Flonourable and Laudable Things in our 
Law : And therefore he Counſels us eſpe- 
cially to employ our Courage and Care to 
Learn it. 
| ?*Tis true indeed, That the Publick Books 
of Pleading are very plentiful; yet there is _ 
a great want of ſome good Directions to 
_ underſtand them , ſo as to apply them to 
our own and the Publick Uſe, which is not - 
a little concern'd therein ; the Thoughts 
| whereof firſt gaye Life to theſe my Endea- 


yours. | 


A 2 Though 


To the Reader. 


— Though I would not be thought fo 
guilty of vain Oftentation , as to believe” 
that my Abilities can perform any thing in 
this Art, like to what may be done by our 
Grand Clerks and Lawyers, who are poſ-_ 
ſefſed of the Rich Grounds and Treaſure 
thereof. However, when I conſidered, 
Thar no Man hath yer Written particu- 
larly concerning this Subjet, and of what 
great Importance the Knowledge thereof 
(in part) is, to thoſe who are yet to Learn 
it; I concluded , That as this Treatiſe will 
be very uſeful to the latter ; fo it will (I 
hope) .receive a favourable Conſtruction 
from the former. 
. And this 1 deſire of all, Thar if any 
thing be ſuperfluous or placed amiſs, they 
will either Corre&t and Amend it, or 
favourably Connive at it : Since, 
Brat. tb... To doall Things well, and nothing 
O. I, . . . "i 
' * amiſs, is rather a thing Divine, 
than Human. 4 | - 


THE 


T-MF 


CONTENTS 


- OF THE 
_ CHAPTERS. 
CHAETL Pag.r 


# \WOncerning the Count or Declaration, with 
Rules General and Special for the ſame. 
Of Declarations in ſeveral Ations ; about 
| Laying Attions ; Time of bringing Adtions ; 
' | . and the Perſons to bring the ſame. 


CHAP.-1I. P.54 


The Definition of Pleadings : Of Pleas Genes 
rak and Special ; of Tmparlances, Continu- 
ances,and Diſcontinuances ; alſo of the Bar, 
Replication, Rejonder,&c. and of Colour in 
Pleadings, Traverſe and Averment: 


CH AP, 


The Contents. 


CHAP.IL P.97 


Rules for the Plea or Bar ; alſo for the Repli- 
cation, Rejoynder,* Surrejoynder, Rebutter, 
Surrebutter, and Eſtoppels; and of Inter- 

pleading, Connterpleading,Repleading &c. 


CHA ÞP. IV. P.125 


Rules for Demurrers both General and Special, 
with ſome Precedints thereof. | 


CHAP. YV. P.155 
Special Rules and Direfions for the Pleading 


of many Special Matters , Alphabetically 
digeſted. 


oY] CHAP YL P-223 
Concerning Bars to A.Tions of Account, Aſſumpſit 
Caſe, Covenant, Debt,Detinue, Dower, Eje(t- 

ment,Slander,Treſpaſs,Trover,and Waſte. 


CHAT Wl p.273. 


C ONCEr HINT Pleas in Abatement ; with Rules 
and Precedents for the ſame. 


| CHAP. VIE [P-295 

Concerning Iſſues,Trials,Verdifts, Judgments, 
Writs of Error,Gc. 

| THE 


Fa. & 


General Rules 


TREATISE. 


Tle of Averment, pag.12,13,79,QC. 


Rule of Notice, IF 
Rule of Requeſt, | 17 
Rale for the Time of bringing Aftions, 39 
Rale of Foyning Attions, 4T 


Rule of Aﬀtions by Husband and Wife, 43 
Rule of Foyning Perſons in Aftions, 47 
Rule for Perſons,vho may Sue or be Sued, 50 


Rules concerning the Declaration, 51,4% 
Rule concerning Pleading, before or after Im- 

parlaxce, 56 
Rule for knowing Double Plea, 68,69 
Rule concerning the Proteſtando, 70 


Rule 


General Rules. 


Rute concerning Colour, | 73 
Rule concerning Dilatory Plea, 76 
Rule of Traverſe, 28,159 
Rules for the Plea or Bar, 97 
Rules for the Replication, 107 
Rule for Rejoyuder, 2 YuT 
Rule for Surrejoynder, —  $$2 
Rnle for obſerving Departure in Pleading, 
11} 

Rule for Eſtoppels, II15 
Rule of Demurrers, I26 
Twelve Rules for Pleading, from pag. 155 
| | tO I60 


ManySpecial Rules and, Matters for Pleading, 
from pag. 160t0223 

Rule of Juſtificatiow, where and when to be 
Pleaded, ISI,251,253,254 
Rule for Pleading to Treſpaſs by Cattel , for 
want of Mounds,and defe of Hedges,&c. 


260,20L 
Rule in T rover, 268 
Rales in Abatement, 275 
Rules concerning the Iſſae, 295 


REGULA 


Nu WW 2_ XX ws WWw\nuw 


. : «LY 
#. IF 2 20 


m— 
: 


 'N WITTE Fo ER p i 8 0 ite 7 I Wh? Yap : ; 
7 ONT” = v9 
- 4 -. 


PLACITANDI 
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Of Pleas, Sc. 


; HE-word PLEA (Placitum) Definition of © 
1s ſaid to come of the French he word Plea 
Phoid, 1. &. Las, (Controverſia) Cowel's Ins. 
and ſignifieth in our Common Law, ** 7%. 
That which either Party alledgeth for 
himſelf in Court. TEES 
Co. Lit. fo. 303. ſays, They are called 
Placita & placendo, quia omnibus placent. 
- Pleas are alſo divided into them of ,,,, ,,:.- 
the Crown, and Common. yaa - 
\ Thoſe of 'the Crown, be all Suits in pleas of che 
the Kings Name againſt Offences -com- Crwn. 
mitted againſt his Crown and Dignity, Stanf pl. Cor. 
or againſt his Crown and Peace; asf," 
Treaſons, Felonies , and Milpriſions of ,,v, cg. 1.3. 
= B Com- 


Of Pleas, &c. 


Common Pleas. Common Pleas, be thoſe thatbe held 


Cowel's Int.ur 
ſupr, 


Pleadings in 
their large 


ſenſe. 


Declaration, 
What, 


o 


Count, wh 


Declaration 
and Count 
taken one for 
the oiher. 


ww 4 
we 


between Common Perſons. Yet by the 
former definitions theſe muſt comprize 
all other, tho' the King be a Party. 


Bur Pleatings in thellqge and pro- | 


per Tenſe, are ſaid -to 


Fehifie all the | 


Sayings of - the parties fo Suits or Acti- | 


ons, either real, perſonal, or mixt, next 
after the Count or Declaration. = 

And becatife the Caunt precedes the 
Pleadings, it may not here be fromthe 
purpoſe to obſerve fome things con- 


Cerning It, 
Of the Count or Declaration. 


Tr is the ſhewing in writing of the 


Grief-or Complaint of the Demandant 


or Plaintiff, againſt the Tenant orDe- 
fendant, wherein he ſuppoſeth to have 
received wrong. - => 
It is moſt properly called a Count, 
when *tis in a Real Action. | 
And in a Perſonal: Aion, %is rather 
called a Declaration. F.N.B. 16. 4. 60.4, 
Yet they are ſometimes confounded, 


"Countin Debt. -  Kitch.fe.281. 
Count or Declaration) Pl. Corey. 
. in Appeal. fol. 758. 


as , Count in Treſpaſs, Briton. Ch. 26. 


Count in an Action # 
| of Troyes upong Kitch: - fo. 
the CaſeforSlander.) 252: X 
= co 


| 
: 
5 
| 


w. 
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Of Pleas, Sc. 3 


See Cawel's Interp. Tit. Count. - 

- See alſo Stat. 36. Edw.3. .cap.I 5. where 
is ſaid: 

By the Ancient Terms ond Forms, of 
Declarations tio mai ſhall be prejudiced, 
fo that the. maiter of the Afton be full 
ſnewed in the Declaration , and: in the 
Ifrit. Vid. New Terms of the: Law. 

By which it appears that they are 
indifferently uſed. 

Howeyer theſe things are to be ob- 
ſerved concerning either. G 


Firſt, For the moſt part it is atid The Parts of 
muſt. be more ſpacious than the Writ, #e Declara- 
(* unleſs in Audits Querels, where the _— a 
Count and Writ by Common PraRtice qu... ,,q 


are all ongs 3) for it muſt contairi divers Scire facias are 


thi INSs. in the natyre 
1. Who complaineth , ard agdinſt of # Daclara- 
| _ whom. tions. Paſch. 
2. For what Matter. X _- _— 
 j| 3, How, and in what matiner the pag. 93. 
As p Aion grew. | See more of 
4- The time and place the Wrong 4Hitz Que- 
was, Gone. rela, after. 
-Þ 5- The Damape ſuſtained by the 
Wrong dane. 


Vide Finch Ley 356. Co. Lit: I7. 


Secondly, It muſt be clear , true and Or Requi- 
certain, becauſe * cis the Foundation of kl ainty. 


Wo Suit , and impeacticth che Deten- Vide p.tea. 
B z Yarr, | 


4 Of Pleas, G&c. 


dant, and is that whereto: he muft an- 
ſwer, and upon which the Court muſt 
give Judgment. | 
Yer if. the Counts, Replications, and 
other Pleadings of the Plaintiff (which 
15 to convince the Defendant) be to a 
*Nore, Efoppels certain intent-in general * ,- it may fut- 
muſt vero 3 fice; and if the Barr, (which is to de- 
-: -ooonbew of fend and excuſe the,party Defendant) 
ular. Co. 5, Þ& ſufficient to a Common intent, *cis 
120. Lob's faid'to be enough, Plow.121, 122: Co 
Cah Lit.303. Co.Rep.5.120., -i - -: : 
A Declaration muſt be certain, and 
the Court is:not to take things in it by 
Implications: AMich.22.Car.B:R.'& Paſc. 
_ 24'Car. B.R.. Vide Stile's pra&.' Rep. þ. 91. 
..- For-if it be: nor certain; the Defendant 
RY SN cannot make-direct Anſwer unto it. 
Certzinty of © A Count ought to have Three Cer- 
three ſorts, ' Cannes 23s ; (7 ET | 
: _ 1. Sufficient Certainty ; whereupon 
the Court may judge.”  -- 
2. Sufficient: Certainty, to which the 
Party may Anfwer. _ 
- 3. Sufficient ' Certainty, ' upon which 
an Iſſue being joyn'd , ' the Jury 
may. give Verdict without . being 
inveigled, Ca.5.29. 3'Ed.4.21.Vid. 
© © "Plow. aw zbe Caſe of | Partridge. 
rs If a Declaration be defective in 
inſufficiest in matter of. Form-only, and the Defen- 
Form, helped dant doth take no Exception againſt it, 


by S:47. 16 © but pleads' to: Ifſue, and? a+ Verdi is 
1 Can2 ct |, . Fo there 


\ 
i 
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Stile's Keg. P4: '9 2, 


forth certainly in a Declaration'; but 
-*is not _neceflary to fer forth, certainly he cgnirance 
Matters of Fa&-, which are triable by of the Cour:. 


Of Pleas » Sc. Cy 
thereupon found for the Plaintiff, the 
Defendanticannot” afterwards take ad- 

vantage of his defect in -the Declara- 

tion ;- for the Defe is: helped by the 
Verdi, and the Statute 'of Feofails.-. 

+ Bur it the Decla ration be 1nfufficient Declavation 
in matter of Subſtance, the Verdi& will inſufficient in 
not help it ; -but the Defendarit may farce, no 
cake” advantage of the inſufficieyey of OF OIIEE 
it after a Verdict, -Mich. 22. Car. B. R. x1, cap. 14. e:- 

| hte > Tebus tends only 10 
* All Matters which do lye in the cog- 977 fanlcs mn 


nizance of the Court, ought to be fer £9777 1% Gurus 
or Declaration. 


* Matters 1n 


the Jury, Idem P- cod, : 

- A thing that is good and. warrantable 751ngs war-. 
to be piit ina Writ, is good and war- —_ "mM {46 
rantable in a Declaration. 77. 23 Car. _— 
Stile's Reg. pap. 93. For the Declaration 
is grounded upon, and warranted by the 
wie ORD oc 

Declarations which are 'grounded peclaration 
upon Original Writs , as all Declarati- nor amendable. 
ons inthe Court of Comman Pleas are; 

if they be faulty, they cannot be a- 
mended. tf 5 | 

But Declarations grounded upon a 4mendable 

Bill, as the Declarations in the Court 
of Kings Bench are, are amendable if 
they be faulty, Paſch.24. Car. B.R. Stile's 
Reg-p.93- | 
B 3 Yet 


6 


Words inſigni- 


frcam. 


Bad Original. 


No Original, . 


Commun! Pleu | 


Form, - 


Of Phaab, Of. 
Yer-if there be words. ir the Decla- 
Tation which have. ne Gignifieation, the 
words; ſhall :be adjudged to be void 


words, and ſhall not -huct: the. Decla- 
ration ; but_.the Declaration fhall be 


taken, as: if thoſe words were left. out 


_ of the Declaration. : [Idem 1p. cod. Paſch. 


24 Car,B..R. Vide poſtea. 

 Samuters, moved - Arreſt of Judg- 
ment in -Eje&ment by Original, in-the 
Jn. oh 
ginal ; 
by Verdi&.) But upon. Mr. Live{ay's 
certifying there was-no Original at all, 


2hnch, upon a Fault in the Ori- | 
: (for a bad Original is not help?d | - 


the Plaintiff had Judgment, tho! in his | 


Declaration a recited - an. Qriginal, 
Vide Modern ep.3- - . 


Uriwitig your Declaration,” 


Annuity, 
.Detinue, and 
geplevin, 


Covenant, 
"Non. 


1n in Debt, 14 
f 


'you-muft ſay, the Defendatit ſum? fuit 
Ut Feſpondt,enc. © 


Atd in Caſe » ( Trover, 
To LL and 
Treſpaſs,” CEjefione firme, 


of At- 


yon muſt ſay, Attach fuit ad reſpond,&c, 


ur if 1 it be A cor inſtea 


rachiatus*tis but” Form, and aided after 


Verdid, x Cro.g1. 2 Cro.85, 108. 
Obſerve 


[Obſerve in Comnini Banco , that in | 


P—  — OS. 0 
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CE. . 3 
Obſerve alſo in Banco Regis & Re in}, King- Bench 
In Account,or Debt ; If the Aion 5” 

---* © be in Debtor Account, then ſay 
in the Declaration; _- 
De placito quod reddat 5 4s, 
A.B.querit de C. D.m cuftod' Marr”. 
Oc. de placito quod reddat, &c. 
In Covenant,-— #» cuſtod? Marr", &c. 
no de placito Convey? frat, &c. 
In Caſe, Eje&ment, and Trover, 
'' =—#n cuſtod Marr', &c. pro eo Vi- 
| delicet, quod cum, &c.. 
_ A. B.. Qui rampro Domino Rege & Do- ja Debt upon 
mina Regina, quam pro ſeipſo in hac parte Stazures; pro 
Tepuitur queritur ds C. D. in cuſbod? Marr", 9s 19m, 
Ec. de placito, quod reddat dif” Domino 
Regi & Dontine Regine, & eidew A. B. 
qui tam, &c. 101. legals monete Ang 


"#4 


guas dif Domino Regi & Domine Regine, 
& eidems A. B. qui tam, &-c.. debet 6 in- 
gufte detinet, pro e0 wvidelicet , quod C190 
per quendam Attum, Ec. 
 . cuſtod” Marr, ce de eo quod ipſe In Treſpaſs. 
primo die, &*c. Vi & arms, Ofc. | 
. In Replevin the Formof both Courts 
are alike. = | 
Note, The Rings-Bench feldome name 
what place the Defendant is of, unleſs 
it be upon a Bond or Indenture, where 
they obſerve the alias dif? preciſely. 
And in making up your Iſſues, &c. /* *e Mems- 
in the Memorandum , after the words '*24um of 2 


Iſſues i» the 
In cuſftod” Marr®, &c. 4 mt 
B 4 If 


Profert hic in 
Cur” | 


In Atcoant. 


Of Pleas, Gc. 
If the Action be de vlacito quod, 


then fay,ſde placito Debit, ) a. 
' Tf *pro & widdlicet , - vcrans'} placits 


 "trayſpr ſuper Caſum.)-. 
If in Fieftraent , then—fde placits 
tranſgr &: Ejettionis firmes) 
If in Covenant, then——{dge placito 
 * Covention? frat.) 
If in Treſpaſs, then——de placito 
 Franſgr', Oc. _* ok: 
| Seeother General Rules concerning 
the Count or Declaration, hereafter 
Me IE TT aa 
Note, In the Kings-Bench in decla- 


., ring upon a Bond, Bill; or Indenture, 


after the "recital 'of the" date of the 


Specialty, 8c. they ſay , Cur que. dif? | 


Don? Regis &* Dominie Regine nunc bic 
oſtens', &c. whereas in the Common- 


Pleas they conclude their Declaratigns 


with a profert bic in Cur ſcriptum pred 
per quod Debitum pred) in forma pred 
teſtatur, cujus dat' eff Die & Anno eo 
difts, Oc. | : 200 | = 


For the Declarations in ſeveral Atti- 
Account. 


_ For the Declaration or Count in this 
Aion .of . Account, ſee the Survey of 
the Law, Tit. Account, where the nature 
of the Count or Declaration is full 
ſet forth. | Alſo 
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fame Book-:under this Title. - 


. Of Pleas, &c. 9 
Alfo fee Townſend's Tables: In Caſe, and 
In what: Court it lieth, for what : and 40" 
againſt whom, with many other things | 
rehting: to _the Declaration , ſee the 
_ -Alfo ſee: Townſend's Tables.” | "_ 
But: as: to Declaratiqns touching 4/- 05ſervations 
ſumpſits,&c. ablerve further. — * + concerning this 
Tharwhere a Joint: Action doth lye A —_ 
againſt divers, and-ſome of their Names ;, / 
are known, and ſome are not ; the A- 
&ion may be brought againſt them that 
are known by their particular names, 
and Declare with a Simul cum aliz, &c. 
Stle's Pratt. Reg. pag. $:. 


"of 


' «: See more concerning Actions where - 


_ they dolye,and for whom,in Prat. 
- - Reg. from pag.5,to pag. 1. 


How the. Writ muſt be about a Cure, Contering the 
| Proceſs in it. 


- 


Tee 43 Ed.3.38. .& 6 Writ.627. - 
| fy ©/An $a rdg a — SBS ſee 
-g9 H.6.45. 20 H.7.1. -, | 
About the Eſcape of a Priſoner, Nar. 
Br. 95.B, Grab 4 i 
| About Trover, &c.Cro, 1. 6 3. Hutton 
394- Cre. 1. laſt publiſhed 79, 824, 829- 
Cro. 2.307. . Z LIE TD 

The Proceſs inan Action of Caſe, is 7 Cſe and 
the. ſame: with that in an Action of Debr borh  - 
Debt and Treſpaſs,per Stat.1o. H.7.ca.g. 4K 
Co. 10. 27. vt 6 

And about this in all Caſes, fee Go.r.-. 


OS oY - 
How 


IS of Pleat, &c, 


How Promiſe cnght to be gromded 


Premiſe groun- T7 a Promiſe be. grounded on a for- 

ded on a former mer Debt, in ſame Caſes itwill beneed- 

Debr. ful to ſhew the Cauſe of. the former 
Debr, how it grew due. For this ſee 

| Siile*'s Rep. .548, 593, 642. 

Upon an Inde: If i that D. is indebted to 

birarus. © him 40 /, and being fo Indebted , in 
confideration Fes. Aſumpſit folvere 
upon requeſt. - _ 

It was adjudged naught, becauſe he 
doth not ſhew. for. what Cauſe he 
was indebted. 

On confidera- But where *cis in conſideration. of 
zen of For- Forbearance till ſuch a Day, or upon 
bearanct. a Special Promiſe ; there it may be 
| good, ſoalledged, Cre.z. 6434 Hob. 31532- 

Bro. & Gold. 14." 

But where *cis grounded: .0N an. Iwde- 
bitatus aſſumpſit, where the Debr ic ſelf 
3s the Conſideration, there the Ground 
of the firſt Debt muſt be ſhewed, Co. 19, 
77. Sec the. dame adjudged Noy s Rep. 
146. but for the.Forbearance, tis 994.0 
cher Conſideration. 

ho As :for Example : 
Example.” It was agreed, that where: a Man is 
+ Indebted to another 20 /. and he come 
to him and deſires him to -forbear it 
till ſuch a time, and that he will pay it 
at that time: That in this caſe, if = 
ue 
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Of Pleas, Ge. Ix 
ſne for the 20 1. after the day, he-need 
not ſhew how it did become due. 7 
But if one be Indebted to another 4jump/r on 
upon a ſimple Contract, and ſue: for it S:mple Con- | 
upon a Promiſe to-pay: it, the Plaintiff #79 
muſt ſhew how the firſt Lebr grew 
due, Bulfr.1ft Part 153. Hob. 147, 278: 
See more 9g Bulſtr. 206; 207. © 
.A.:declaraed, Thatthe. tinfandenvin 
conſideration 'that he 'was -Indebted to 
the Plaintiff 10 /. for Paſturing certain x 
Beaſts in the Plaintiffs Ground, for 
Wheat and other Merchandizes by him 
had of the Plaintiff, did promiſe to pay; 
and it was held good, *- i 0 3 
1f one declare againſt an Executor ,Excwer... 
That whereas the - Teftator was in- 
debted to 'the | Plaintiff 10 7. and the 
_ Executor vn Conf. ide did -afſume 'to 
-pay it : [This is 'not 'good withour © 
ſhewing- the firſt |iCauſe- of the Debt. 0 
Mich. 'B. R. Ingranss Caſe. But if it 
be upon conſideration of Forbearing 
the Executor,-it-thay be otherwile. See 
'Co.2. 594. 

_ » A. declared: againſt -B, That he Upon «» Infi- 
counted with 'the Defendant 'for divers mr: TR 
Sums of Mony, ahd npon the Account : 

the Defendant was found in Arrears 
to him :1oJ. and in conſideration there- & 
.of did promiſe to pay itatiſuch a day; 
'and' this was adjudged good, wichour 
ſhewing for what, Hob. 16. 

O50 
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-  So-if one Sue for a Debt, and ano- 


{-- "bat. > Price agreed upon, -he muſt aver it to 
2. Gheworth fo much. $5" PIT 
65 Ao £ : fi "2k 4 


2; , 


OE 2. #2, JAverment in Declarations. 


G26 of ne If; one Promiſe to do ſomething to 
” , weris Dels.me, in conſideration of fomething to 
__-. ration, of ſowe- be done by me. to him before it ; if I 
:', thingt0 bef7F gill ſue him for that he is to do for me, 


., dont by the 
Plain 1 muſt aver, that 1 have done that 


5% Þ 
A 
hs 


IA which was firſt to be done by me, and 
8 till that be done I may not ſue upon 
that Promile, 


As 


——___ 
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As if one promiſe to me in conſide- 
ration, that I will forbezr my Debt 
cill ſuch a day, he will pay me,8&c. 
T muſt ſhew I Gid forbear 3 for if | 
I ſue for it within the time, the 4/- Re 
(umpſit and Action is gone. 

Bur otherwiſe it is where one Pro- ,, 

Kong rment ups 
miſe is the conſideration of another x..;procal 
Promiſe; there nothing is to be ſet promiſes. 
forth but the Promiſe it ſelf to main- 
rain the Action, and the Plaintiff may 
count, That in conſideration that he 
hath promiſed to the Defendant, the 
Defendant hath promiſed another ching 
to him, Brownlow 137. 2 Bulſtr. 334- 

Hob th4A9: © | 

And if the thing to be done by me, .querment of 
in conſideration of another thing to be Place and Time. 
done by another , be to be done at a Cro. 1. 250. 
place and within 'a time certain, I 
mult ſet it forth to be ſo done. And 
if all or partof the Conſideration be 
to ſtand to an Award, or make a Sur- 
render 3 it is not ſufficient to ſay, I 
was ready to do it; bur I muſt fay, I 
have done it, 1 Bul{tr. 1 09. But fee Leon. 

405: and fee after Averment in Pleas, 

But where there is a Promiſe for a Reciprocal 
Promiſe, there needs no Averment of Promiſe. 
Execution, of what is executory in the | 
Promiſe, -as is faid before, 1 Cre. 54.3. 

In this Aion upon an Aſſumpfir , it Conſideration 


the Conſideration be Executory, then Executory, and 
the Executed. 


— 


» *, ws" RO. i 

gag EIS b SE: WS "36. =" « , > 

£4 Nat, Sh ; os . bf D 
hid ditto Cannd5” lia doo odd fre 


— 


Wo 
= 4 
% , 
s 
"IE 
” 
þ q 
- 
* 


Po. 
al 


1 


\ T ; ; 
14 Of Pleas, Se. 


the Declaration muſt {t forth the time 

and place when and where made, and 

after it muſt bg ayerr'd is fee, that it 

_ was performed and quacuryd according- 

Exception. ly (except, as aforeſaid, in the Calc of 
Reciprocal Promiles, for there it needs 

not.) 2 Brownlow 137. Bendl.15o. Tilv. 
* See Leon.205 197, 2 Cro.620,4582.* _ | 

Two Confider-- And if in the FA caſe, where it is 

TT gr Executory and averr'd thar it is:execu- 
fant ene 16 :he £4, if. there:the. Defendant plead Nox 
other, and an A(ſumpſit generally, and do not plead 
Aion brought the Special Matter , he cannot take 
before one of , Exceptions to-that Count for the de- 
_ ' #5 ply fault aforeſaid, as where he pleads Spe- 
but otherwiſe Clally to that, 2 Brownl. 13 Te. | 
if they wwre For where the, Conſideration is Exe- 
Colateral,as ii cutory, the Defendant , may take Iſſue 
Conſideration, 25 well for .not performing the Conſi- 
PL deration Executory, as upon the Pro- 
24 ſhall ride Miſe. So where a Man affumes to pay 
with me to Mony, or do any thing upon Condi- 
_ Tk, I promiſe tion, the Defendant. may ;rake Ile 


togive you  ypon the Condition , and .needs not 


201. 1 theſe lead Now 4fſampſit.: But if he pleads 
EN owed, Nev Aempis, then be concellevh the 
&c. Performance of the Condition, Brown). 

& Goldib. 8,10,11. TG. 
Non Aſſimplit - And where Now Afſumpſir 13 pleaded 
pleaded. to 4 Conlideratian exeguted,. the 


-— 


Promile.. 1dsm ibid. 
And 


Flaintiff needs only to .prove-the- 
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 Andin all caſes where a Notice and furmen: of 
Demand is Neceſſary to be made : to Nice = 
give ati Action therein, Averment muſt ©7*"* 
be made of it in the Declaration when 

the Adtion is brough ; and ſo forother 

like things. See 1 Cro. 73, 749 85, 97: 

See Hob. Pl. 63. N 


Of Notice, Requeſt, or Demand. 


In Caſes where ic doth reſt in the Rule of Nerice; 
equal Knowledge of the Parties what 
1s to be done, there no Notice is to be 
given by the one party. to the other 
what is done ; but where it is mote in 
the knowledge of him to whom it is 
to be done, there Notice is to be by 
him given : For where a Duty doch 
ariſe upon a private Act of the Plaintiff, 
there Notice muſt be given of it before 
the Aion can be brought, and it may 
be, theBreach may be -fo private, that 
the Defendant by no poflibility can 
know it without Notice. Alſo where 
a. thing isto be done by a Stranger, and 
lies as -much in the knowledge of the 
Defendant, as of the Plaintiff , there 
the Plaintiff is. not bound to give No- 
tice to. the Defendant. And in Caſe 
where a Penalty is to be recovered , 
for the. not doing of the thing , there 
Notice mult be given. 1 Bulstr. 12, 1}. 
Cr0. 2. 492,493 Cro.2 Car. 34- _ 

; ents, 


A oa ene doen, cod A tn nn 
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Differences 


 . Differences 


Award. 


Of Pleas, Ge. 


Cent.7. Caſe 11.92 Hob.5 1.1 Cro-34-38s. 
Het. 80. c SE LIL 
Alfo there is a. difference - where the 


. thing to be done is executed, and where 


it is Executory.” | Iz. ©, 

Where Executed; no Notice isto be 
gIVEN. LIL ITETE 
Where Executory ; as, What Clith 
you ſhall deliver toJ.S.\1will ſee you paid for 
i; in this caſe he muſt give Notice 
what Cloth he doth deliver; and fo of 
the like. 730 | 

Alſo there. is this difference, when it 
reſts upon a Matter to' be done between 
the Parties themſelves : Notice is to be 
given to the party, who is to make a 
payment of Mony, upon an Ad to be 
done by the other, to whom the pay- 
ment is to be -made. - Otherwiſe where 
*eis to be done by'a Stranger; for there 
he hath taken upon himſelf to take the 
Notice at his peril. See for this 3 Bulſtr. 


There is no difference when a thing 


'is to be done _ Requeſt, or upon 


reaſonable Requeſt, 1 Cro. 300:: 2 Co. 3. 
1 Rot. 442. | 

An Award is made, That the Defen- | 
dant ſhall pay the Plaintiff 10 /- upon | 
Requelt ; there /icer: ſepius requifit” 1s ſuf» | 
ficient, 1 Cro.385. 35. 2 Gr0.640. 


And 
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 And:the Rules: for this are as follow, 
VI&s : te. © | 
Where Mony is to be paid upon Re-Rule of Re- 
| queſt, there muſt -be a preciſe Requeſt 9%/, or De- 
| - alledged, 2 Cr. 183. Leon.Rep.pl.3 8g. 7 
In all Caſes where the Ground of the ": 
Action is for the Debt, there the 'Law 
induceth: the Promiſe , and the Re- . 
queſt is nor iſſuable, nor parcel of. the 
Conſidaration : So that where there is 
a. Duty in the Plaintiff before, there the 
General. Licet {pins requiſit', &c.. is ſufs, 
ficient; , bur where the Requeit makes. 
it a Duty,theretheRequeft muſt be pre- 
Ciſely. alledged.: So.alf where the Adi-, 
on is founded upon a Collateral Mat-, 
ter, and not for a meer Debt or Duty ; 
there the Requeſt is ifſuable, and ought. 
to. be . expreſly- alledged , Netw, 66, 67. 
Godb. pl.3 87. VVinch.2. Gold.13,14.Cro.2. 
183:,..See Leon.73. nan 2? 
- And where Requeſt is to be ſet forth, +. 
there 'ris Material and Traverſable,and RequeA Tra * 
therefore the time and place thereof, **/*%. 
muſt be certainly ſer forth, Cre. 1. 179. 
3 Bul.298, 326. = 
A Special Requeſt muſt be alledged 
upon a Promiſe, to ſave a man harmleis, 
"And fo in all other Caſes where 
Notice is to be given, or Requeſt or 
Demand to be made, in Caſe to pro- 
duce and warrant the Action; theſame 
G ”; mui 
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Difference. 


>, Difference. 


| Award. 
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Cent.7.Caſe 11.92 Hob.5 1.1 Cro-34-385. 
Hat. 80. c WES 0545 


Alfo there is a difference - where the 


thing ro be done is executed, and where 
it is Executory.” : Fi 
Where Executed; no Notice is to be 
gIVen. Ele TT TOvE 
Where Executory ; as, What Clith 
you ſhall deliver toJ.S. 1will ſee you paid for 
it; in- this caſe he mult give Notice 
what Cloth he doth deliver; and ſo of 
the like. 730 
Alſo there. is this difference, when it 
reſts upon a Matter to' be done between 
the Parties themſelves : Notice is to be 
given to the party, who is to make a 


payment of Mony, upon an Ad& to be _ 


done by the other, to whom the pay- 
ment is to be made. - Otherwiſe where 
*eis to be done by'a Stranger ; for there 
he hath taken upon himſelf to take the 
Notice at his peril. See for this 3 Bulſtr. 


There is no difference when a thing 


is to be done _= Requeſt, or upon 


reaſonable Requelt, 1 Cro. 300.: 2 Co. 3. 
1 Rol. 442. 


An Award is made, That the Defen- 


dant ſhall pay the Plainriff 10 /- upon | 


Requelt ; there /icer ſepius requifit" 1s ſuf- 
ficient, 1 Cro.385. 35. 2 Cr0.640. 


And 


[ 
[ 
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 And:the Rules' for this are as follow, 
VIE - 56 CET. | 
Where Mony is to be paid upon Re-Rule of Re- 
| queſt;; there muſt be a preciſe Requeſt 2%/, or De- 
| - alledged, 2 Cro. 183. Leon.Rep.pl.3 8g. 7 
In all Caſes where the Ground of the "- 
Action is for the Debt, there the Law 
induceth: the Promiſe , and the Re- . 
queſt is not iſſuable, nor parcel of. the 
Conſidoration : So that where there 15 
a Duty in the Plaintiff before, there the 
General Licet [epius requiſit , &c. is ſus, 
ficient; bur where the Requeſt makes. 
it a Duty, there the Requeſt muſt be pre- 
Ciſely. alledged.. So.alfs where the Adti- 
on is founded upon a Collateral Mat-, 
ter, and not for a meer Debt or Duty ; 
there the Requeſt is ifſuable, and ought. 
to. be  expreſly alledged , Netw, 66, 67. 
Godb. pl.3 87. VVinch.2. Gold.13,14.Cro.2. 
183:,..See Leon.73. wo} 
And where Requellt is to be ſet forth, +. 
there tis Material and Traverſable,and RegueP Tra- 
therefore the time and place thereof, verſable. 
muſt be certainly fer forth, Cro. 1. 179, 
3 Bul.298, 316. og 
A Special Requeſt muſt be alledged 
upon a Promiſe, to ſave a man harmleis, 
And 1o in all other Caſes where 
Notice is to be given, or Requeſt or 
Demand to be made, in Caſe to pro- 
duce and warrant the Action ; the ſame 
C . muſt 
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muſt be fet forth in pleading , 'and be 
made and done accordingly. SCC 2 Cro. 
652. > Bulſtr: 295. © 

* Se& allo 1 Crop. 280,281. Laſtpub; 04 
kt 235. Noy's Rep.95.Leon.pl:1 59, 


If three aſſume to-pay or give upon 
kr p y g apon 
nid yy oy 4 Requeſt, if tht Requeſt be made to one 
Requeſt to one, p. oe” "tis good -enough, Noy' s Rep. 


About Dama- -Note, Tf a Contta& be made; and: 
_ . no'time_ſct when to: pay the'Mony, 
and' tlic 'Plaintitf- fiies' for it before'Re-- 
queſt; he ſhall not have: Namapes be- 
ſides che Duty, "as he: ſhall where he: 
doth make Requeſt, Godb. pl.454-” | 
Damages ac- + Noty -alfo, Damages are given accor-' 
—_ 4 ; me ding- tothe Conſideration ; ;z and'if- the 
5-4 &; (rm kiry be exceſlive/Relief” may "he hat 
in Chancery, Owens Rep. 24. 509 4/ 
T'wo Promiſes "1 one bring an Action upon the Caſe 
in one Aﬀioh, for Two. Promiles,” :the one for 5 Horſe, 
and entire Ye.” "the other: for Mony leht;-and the Jury 
mages. "at the Prial give the. Damazies chtire 3 
this is good, 3 Balſt:'2585" 
Two Conſide» , Where there are two Cauſes of Con- 
rations of one ſiderations of the-Promitſe allkedged i in 
Aſamphit. the Declaration to be executed, and ei- 
ther of them is ſufficient , and \ one of 
them is well alledged, and the other ill, 
che whole Dol is naught, 2 Crs. 


5FO4., 0 
_ Where 


Of Pleas, Ge. 19 
. Where a Promiſe is of two parts, or Afſumpſir of 
hath two brahohes, "there: you may lay *=9 parc. 
the breach:tobe in cither 'of 'them, » 
Groinggotli mi who ir bf 

Tt doth generally ſuffice, and is moſt Ereach laid 
proper for :the. Plaintiff ,: co lay the according to 
Breach as the /Promiſe is made, Ne/w.4.0. the Promiſe. 
If irappears by a man'sown ſhewing, 
that he ſites before his Caule of Action 
doth ariſe (be the Cauſe never ſo-good,) 
this Action is: naught, Yelv. 70. Bend. 
55 OS "I% | 

There mult be'ſufficient Certainty in $,;- zefore 
the Declaration'; for Incertainty may Cauſe of 4 
marr it, Tebv.'1I0, 111, 4, on. 

Yet there: may be Faults in a Decla- Certainty. 
ration, that being demurr'd unto will 
make it naught3z-and that after plead- 
ing and a Verdict given for the Plain- 
ciff will be*cured, and then will not 
hurt the Declaration, 1 Cre. laſt pub. 
427. But the -Statutes of Feofwils only 
help Form, and not ſubltance.' ' Y;de 
poFtea. ITED LOBES 2; 
The Declaration was ſoverezarid'faid 5, rays 
not to whom ; -yet adjudged good, Noy*s helped. 


Rep.38, 29. Quere. : 
+ The Declaration ſets forth a Promiſe, ;,c,:ainy. 
to pay cuidam—— Fountain, \eaving out 
his Name of Baptiſm, and not good, 

Stile's Rep. 153. | 


20 


Niſcounting. 


Surpluſage.. * - . hf 
- .. ©, ©...” and Caunts for 104. for z:Horſe, and 


Declaration 
lard ſeveral 
Ways non Ong 
Promiſe. 
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A Declaration may.bebad : for. Miſ- 
counting.. An Action was brought upon 
an Indebitatms for 100 Weathers, fold 
by che Plaintiff to the Defendant ar 
18 5. a Sheep, which amounts: to 190 /. 


and it ſeems that Miſtake 'in caſting 


made the Declaration naught. Sr:les 21.4. 
See for this'3 Cro,22./ 2-Cr0.22. Bendl. 
; 20+. Fenk, Cent. To Caſe 54+ Cent.S. 
Caſe a.*L Cre. 569.” Poph. 209: | 
See alſo, Gedb. pl. 4 364:4.84- Poph.209. 
Hob. 95. Rol. 335. 01 P73 
See Zlw.g. where the. Plaine for 'to /. 


; ]. by another Contract,. and the. 5 /. 
atd.to b: Surplufage; becauſe-the Plaint 


was an{wered by the Principal Contract 


in the Count. See : Cro. 3 3t- 
 . ts Conradts, or Aﬀumnpſics. 


If any. ſibſtancial Variance be- be- 
tween.the-laying of the Action . and 
the Evidence , it is dangerous, and 
therefore-4#-15 good poligy in an Action 
brought upon a Promiſe , -to ground. ir 
upon one Promiſe in the > ſubſtance of 
it ; but'to lay the Promiſe divers ways 
and in. different Words,. in the Decla- 
ration; as near to.the Caſe as you can 
name it, that in one 'of them you may 
hit the Promiſe it ſelf; and to the in- 


g&<nt, thac upon the Trial the Plaintiff 


may 


if 


| y 
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may reſt -and''rely upon” that way of 
laying it, 'that his Wicneſs: are beſt able - 

prove, Mich. 24 Cro.1. B.R. Stiles Re- 
onlt. 32 Hobpl.1144g. © © | 
... He that declares upon an Aſjump/it , rhe peucliia- 
mufſt-declare-asthe Caſe is; for if upon rio muſt cowe 
proof it- appear* that he alledge- more near ts the | 
things promiſed» than true, or: leſs than *” onije, and 
1s true, and theJury find 'a'part of the — 16 An 
things promiſed only, or more thaa is | 
ſet forth in the Action ; the. Plaintiff 
ſhall not have Judgment for this, 1 Cro. 
laſt pub. 147,882.Srile's Reg. 32, & 92. 

That where 4 :Promiſe *is the very p,,. « pro. 
ground of. the. Aftion brought, there it miſe x 2 
muſt be pleaded -and ſet: forth preciſely; ground of the 
but where -*tis but inducement to the 47/9 
bringing of the Action, there it need 774%": 
not be ſo preciſely ſet forth, Sri/e's pract. 
Reg. pag. 30. | 

' 2 Cro. 183, 206, 207, 247, 289, 397, Authorities 1n 
3 ws 494 405» 548, 55, 603, 6444652, £9": 
G67 fs a. 

Se more of this lv. 17,19, 40, 49, 
50, 93, 428. Gro.1, 22.(14.9, 150, 193, 
I 94 249, 271, 302, 307533734717» 4837s 
Ze 848.849. 82, [aſt pub.) py J - 
245. Bendl..157 Noy's Rep.10. 50. Bulſtr. 
1 Part 16124. See 2 Brownl.4.o.- 

See concerning Actions, Srzle*s pract. 
Reg. from p.5,.to 11. and for Aſſumy/ir 
or Promiſe, idem p. 30,3 1, 32, See Com- 


pleat Solicitor and Surwey of the L aw. 
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1iggs about 262, 26. Z d2.0dud 7 
—_ ; fax For thoſe PB a fo ene 33: H. 
RY: - _ 6,26. 2 H41 1 Ati, fcc: 24+.IT R.2- 


val gk &e. 36.,,9. Co.$35:54-3i8:Co. 57. 
- +.: 9. Co. 24+.J:Croolaſt pubaiR82974%7,75 5 

12. 2,Cro,67 3-Zel- 22:5 þ obs bet 

F | Bendl.1 6/6..Brownl & Goldh, 6- 
About Deceit, For Declarations abourkDeceit rho: 
: N lafl pub: 44- Lihr..Intrac. rewind I. 
Fgi F..20,H.6« 34 ! 

About Trover or choſe -about \Trover So Conriie: 
| _ Conver- ſon, Dyer 1.21: 1 Gra: 1378+. 2:Cro.50.448. 
M- * ©. I, Cro, laſt pub,78, 39, 480, 1817,5438, 
0, 2, 8I9s 865,88 3-: Hutt. 10.2 iGro129,63 8; 
664... 43444: Bendl: 1:59. No 'sRep. 
139, F45:::Brownl. & Goldsb. > I7- 
Leon.2 FI 335: Ovens Rep.27%1 JIol4 rs 
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I51- 56281 
About: Bail--. | -FOT thoſe about Bailmens,. Owen | 
ment. + 1153. | 
About Suits in LE thoſe ala Gl in ay I "Eras | 
Law. laſt pub, 57-7 H.6.45. Aim 4:i-k:Cro2 3. 
(laſt pub. 5.34352, 8775695194 3). 2:Cr0. 
| 2.41 42.4.2, Z5T-. a Pe RG 


Againſt a For thoſe againſt 2 Heide, I Cre. | 
Hundred. 2.6, 2.9.2 Cre. Fo Hob. 2 ed 
4 {Ini Compl. Picitor from: pe 299 to 
216. 
For, thoſe about Ta doing; 
For Doing, No 7 
yp ped and mildoing, T- Cro. laſt. Nice IR.z- 
aving. Adtion oo 43" Ed 3 ; 3 45 Eg. SA 'pl.56- 
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Allion, &c. 50. Dyer ZÞ2. 19 H.'6."45. 
29a H.7.K- Aitjons' Or. 1305476 Dyer 266. 
2 Cro. 255. 
See Survey ef the Law, Tit. Attion up- 
ondbe Caſe, «nh 1 
For the pleas ey bars _ an Action 03 Townſend's ; 
the C aſe and: LMſſa , 'feeatrer itt Bars. Tables. 
See: alſo ONE DIE," Tony 191 
tor I 994 
See Townſend's Tables; DE 


EEE L, 


Covenant. 


Where, _ Ne i it, Nev cu Covenant. 


and'for the Count or -Deelaration:; 'ee ..: 


Sarweyof i the Law, Tit. Covenant, P. rY L. 
See TRIO 3 Tables. | 


”" 
«4 "43, 


Deb. n \" 94:4 


þo of \ 


Cocina this Adton, "Og and Debr. 
Declaration , ſee: Swrwey of the Law, 
Tit. Debt, Pag- I 59: Fane of 3 ns. 
page'Er. © | 
.SEE Fronſend's Tables. \» $2318 2 
Se Prat. Regiffer, p. 55 & 102. © 


Detinue. 


Where, and againſt whom it lies, for 


Detinne. 
what; atid for.the Count or Declaration 


therein, {ce Survey of the Law, p, 132. 


—_ 


24 Of 'Pleas, &c. 
.. See Townſend's Tables. 


: See Compleat Solicitor, Pp. 102, [03 
Obſerve hereafter Detmmue. | | 


Ej ffmens 


Where, againſt whom, and for what 
it lies, . and for the Count or. Declarati- 
on therein,ſfee Survey of the Law, wy 

See Townſend's Tables. 

See Compleat S ollicizor, 219, 220. 


Ejefimens. 


| Luare Impedir 


Where , for whem, againſt dies, 
_ -opedt, and for what-it. lies, ſee ——_ f the 
Law, Pag.2 34&c. | 
See Touchſtone of Prec. pag. 205. 
See Townſend's Tables. 
hs alſo Conpleds p65 amd P: 245 


Replevin: 
Concerning Replevin 37 Pell 
ſee Survey of the! Law, pag.:287,:&c. 
See Touchſtone of Prec. pag. 248. 
See Townſend's Tables, 


oY octlls. 


* Replevin, 


"77% Gs for whom, + CC 


and for what words, &c. this Actian 


will __ ſee March iis Book for —_ 
an 


Of Pleas, Ge. 2Þ 
aid Sheppard's for Slander. 

See Touch. Prec. Tit. Words. 
| See Townſend?*s Tables. 

But Note , That this Action is beſt woe. 
_ when-tis ſaid falſo & malitioſe dix- 
m, Co "{ 
. Te-matters' not whether the Plaintiff 2 
do in- his Count fer forth all the Cir- | 
cumſtantial words as they were ſpoken, 
fo as he ſet forth the very words truly 
that are actionable ; and that he muſt 
be ſure of, for a little Variance may 
marr all ; and - therefore tis wiſely 
done of thoſe that where they doybt, 
they. charge the Defendant” with ſpeak- 
ing of Various words at ſeveral times, 
and ſeveral ways, and by that are ſure. | | 
in one of them to hit upon the very -| 
Words themſelves, or the ſubftance _ 
thereof. E WE Os. 

| But then he muſt take care, that the 
Jury do afleſs Damages only for the 
words that*are ſpoken, 1 Cro. 238. 


Where, for whom, againſt whom, 7;:aj. 
and for what'this lies,and for the Count 
or Declaration therein , ſee Survey of 
tbe Law, p.318$8,&e. © © 
See Compleat Solicitor, pag. 217, 215, 
219. SER: ; | 
See Touchſft. of Preced. p. 264, _ 
. B00 


Of -.Phees, Tc.. 
See —_— s Tables. 


Terever.. PEIP -y< 
"22A 3 Trover ; : In. counting; upon "Traver 
of Goods, to every parcel you ought to 
ſbew. the price —_ value, otherwiſe .'cis 

ill. F.N.B;88.: 2 Cre.1-30,146,65 4- 
See for this Compleat Sollicit. 2 NY. > 
See. befoje pag. 22, and obſerve after. 

SEe- Fwnſend's Tan 


Wal 


Fl 


Hof. See for this: Touchſtone of Precedent 
pag. 317- ; 
gee Pratt.. Reg. 243. ; 
See Landlord and Tenant, from 220 to 
25 T,+ | 
| See > Tonſend' Tables. 


Variance in Declaration, &c. 


mucldabex A Declaration ought not to vary or 
»wſt not vary Cifter from the Plaint ; that is, the Cauſe 
fromthe Plaint. which, the Plaintiff doth expreſs inchis 
| Writ, why he brings his Writ. | 

For the Writ is the ground of the De- 
claration, and that which-warrants it, 

Prad.Reg. go. 
This 15 meant of Originals; ſee Prat. 


Reg.9 3. 
Defen- 


Of Pleas,. Gc.. > 27 

+Defendant pleads. Non *Afſumpſic infra TI: Originals, 
ſex Annos <: Plaincitf- replies: of anothgr/” —_ 2 
Original brought, upon which. the De" _ 
fendant wasOutlawed and Reverſed,and 
that.he. preſently I brovght his 
new Writ. | 
__ Altho?;the: firſt: Deginal vary: from 
che ſecond in damages,time, .or place; 

it:is good to maintain etie Action, it. 

it. be avered to. be for one and the fame 
Cauſe; 1: Inſti 252, I Gro. 95 >443- Stiles 
| 442-1 F007 5 LeItE '3 

: Ste Ge Variance i in Pleading hereafter, 
Diſtintiion: of ane Words to k uſed, or 

ray of aſes in Declarations. * 


Xe one dephs' an n ation of Tr : ” Tops fr 
als, for'taking away of..Ljve- Cartel j 796 477e 
bg oughtto.fay, thanks took'\away' his Cepi _ 
Catfel prerii 10 much,; my phe words _ 10 þ P 
+ abduxit. {7 8 

But if he: declare; for taking away For things 
things:withaur Life; he.ought to ſay ad 219 Life, 


, Cepir & aſpor- 
valentiam:of 10 muchz: by 1 the words ce- tavit ad valen- 


pit &> aſportavit;” Pratt. Reg. Pag- 340 tiam 10 1. 
Touch. of ''Prec. 28, 2.94: :: ©: 
If one declare, Quare:bava & Catalla Bona 8. Ca. 
{46 cepit, Vis. unum [criptumabÞ,1t is ill ralla. 
ecauſe . a Bond, 'or the Value ther6of 
cannotrbe demanded ; by. the Names, 


Bona & Catalla, See Yel.37 » 220. w 


28 


Eguum Eepit, | 
2 Cro.46. Yelw. 26. | 


Hic in Cur” 
prolar'. 


Conceiſt ſe 
tener. 


Profert hic in 
Cw. 


Qgod cum 57 
reſpals. 
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If one-decldre, - Equum ' cepit- a perſons 
Quer*, and ſays not Equum {uum, *is ill, 


'>:If one Count:upon a Bond,. if it is 
not ſaid hic *»- Cur” prolat?, "tis Error in 
ſubſtance, 2 Cro, 32. TY 
'The Count was,. Qued. conceſſit-:ſe: te- 
zeri, and does not ſay, Per . ſcriptum Ob- 
ligatorium : But at the latter end ſays, # 
profert hic in. Cur. ſcriptam pred? quod« de- 
bitum pred* teffatur, &c. The Defendat 
demands Oyer , and pleads payment, | 
and the Count was adjudged good, 1 
Cro.209. 2 Cre. 420. ſee 3 Cro. 739. + 
If in Treſpaſs for an. Aſſault, th 


| Declaration is, Quod cum the Defendant 


ſuch a day and year aſſaulted the Plain- 


tiff; the Declaration is errqneous ; but 


__tf it ſay, Quod cum the Nefendant fuir 


in Battery. 


wy BY _-" 
bo ad 


\ . 
L THT q $ 


In Eje# ”e ". 


#n pace difts Domini Regs, *tis good, 
Plow. 128. 2 Cro. 537. 3 Gro. 507. Stiles 
1174133430. 2 Bulſtr.215. | 


"T was the Opinion of Saunders, That 
Quid cum in trayfgr” makes it.naught af- 


._ter a Verdi&, . and-that a 'General De- 


murrer to ſuch a Declaration is ſufhci- 
ent; neither is it good in Battery. 
- Bue in Eje&ment, and fſ{o in Debt, 


Qued cum &r tamen van foluit , good 5 


and :in Cafe.” See 2 Bal#r. 214, 215. 
Sherland and Heafon, Noy 58. Cro. Eliz. 


O7. EL] 
q | In 
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In Count upon an Aſſumpſir,' to: pay Narr' in 4/- 
2 d. for every Farthings worth of Da-J#2/*. 
mage which the Plaintiff ſhould have 
ſuſtained; you ought to ſhew how ma: ,,,.__, 
ny Farthings loſs he hath ſuftained, - or gmenc. | 
it will be ill, 2. 137, 220. Mich. 9 Fac. 
B.R. Coventree's Cale. 
In Count, by an Afignee for breach nar 5y an 
of Covenant, if it appear” in the Count 4/igree. 
that he is Afﬀignee, cis no:marter whe- 
ther you ſaid 'in che: beginning that he 
was Aflignee, 2 Cro. 82. | 
If a Bill be Filed in Hil. Term, and gpatement in 
declares,. That the Defendant had. ai- Treſps/s, with 
Jaulced and-- beat his Servant, Per quod © Contiuuands 
he Joſt his'Service from ſuch a day to *'*M**" #4 
ſuch. a day. and! continues [the 'Loſs 
and- Treſpaſs till after the _. Action 
brought :. The Bill ſhall for chat cauſe 
abate, 2 Cro. 618. 1 Rol. 576. See after 
tor Abatement. 4 * SN! | 
In Counting in Eje&tment, upon a Zji#zent on 4 
Leaſe: made by A: and B. It appear'd 793»: Leaje 
A: was Tenant for Life, and B. had the 9 74 jor 
Reverſion , and Adjudged againft the _ — 
Plainciff. . For the Plaincitf! declared j,,, 
of a;joynt Demiſe, and ic was Reſolved 
it 'was the Leaſe of A. during his Lite, 
and the Confirmation of B. and aftec 
the death of A. ic was the Leaſe of 8. 
and confirmation of A. 6 Co. fo. 14. 6. 
Treport's Cale; and there ſaid, Thar if 
Tenant for Lite, and he x Remainder 
Joyn 


re 


Action browght. 


” 


ZO 


Narr* upon.the. + 


Stat. for Uſury, 


07.3 P leas;: Sc: 

joytr in a Leaſe. rendring. Rent," Teriant 
Tort Life ſhall have the Rent: during his 
Life. ' f Fr3nisH 

If the Plaintiff Hoadkars: a ginld the 
Defendamt.;:uport :a: cofrupe: Contract 
made agaialt :S$ar.-12." Cen. 2:: dgainft 
 Uſury, he muſt fay/ dt his Declaradioii, 
'That the Defendant : corrwpne: aggreavir ; 


M or :<lſe. theirs; that ithe Comract was 


Narr' for in» 
aitting him-at 
the Ruarter-- 


Sefſiens. By SY 


Tuſtices, 


made pro Ufjurs, Eontrary. tothe Sratnte : 


Fpr:he muſt putſne: che i words of the 
opntude,; Praf, Reg. 96. in 

Tf the: Plainuifticount! :naneft the De- 
fendaat, - 'ThartheDefendant at:the Ge- 


'\neral Seflions of Peace. held: ati:ſuch.a 


place, infſuch a:County:fuch a' day, be- 
fore F-&:ſucirs ſus tus: " Fultit, Occ ma- 
litioſe, &-c. *quandam Bill' IndiEament 'a- 
gainfſt the Plaincitf, i[eribs: fecit continer, 
ec: and doth not alledge;::that the Ju- 
ſtices were Juſtices of Oyer:and:.Termi- 


> zer,. and yeeirtte DEataration held good; 


>, þnt-the Plaincifmalt alſo ſhew: chatthe 
-*  \ wiadthereupon. acquitted; ori Aﬀtion 


Acqittal, | : 


Narr* for Di» 


ſturbance 7n 
Church, Fair, 
er Market. 


* -wWillitot lie, iZelw.1ft6. ' 


In an Amr upori the Caſe, far diftir- 
bance:of the -Plaintitf in his Seatiin the 
Church, or:to:hold a-Courri oriBurial in 


.the Church, of:to ule'a Fair or Market ; 


Lis! loficient to ay, Malitioſe. difturba- 
wit & impedivit generally, without.ſhew- 
ing any ſpecial Diſturbance, 2 Cr0. yoo. 


_ gee'(C's. Intr. 8: 


But 


as _ Mam EZ.oae 


- 
OS. a. ta 


Of- Pleas, &c. 37k 
- But upon Covenant , 'for the enjoy- Narr' on Cee- 
ment of any thing, whert you! afſign a nw. #7; i= 
Breach, you ought” to ſhew for- 'what/9 OG... 
you were diſturb%d,” and how © For cis RE 


not ſufficient'to ſay, Quod non pornit ha- al 


bere & gaudere, ec. bur 'yet'you need 
not ſhew your Title ſpecially,” Yew. 3 o. 


8 Co.91. 3 Cro;'y14.” | 

Covenant ''to 'Repair © Houſes ,* the 
Breach muſt - be - affigned particularly, 
LE” CG ED CT | 

- -But in an Aion of Debt brought up- Narr' oz 041; 
on an Obligation, for breach' of the #70. 
Condition' thereof; the Plaintiff 'is not 5/49 
co'aflign in what the Breach is, until 
the ' Defendant hath- pleaded 'perfor- 
mance of the Condition, 149 pag.49. 
See after 162: UW T9011 , Ot; hi E | 

If a Man make ſeveral Executors; 'one Parr” concerz- 

as to his GoadFy\'and another as'to-his 5 Rs 
Leaſes, they-may' be'ſited as one" Exe- : 
cutor,' 1 Cro,299, See more after. 


F Ar Executor "Tells the Goods of his Executor folls F 
| Teftator, and” for the 'Mony unpaid he G0ds,and 


brings an Action; *tis not necetiary fin 775 9» 4- 
ſuch caſe to name hin Executor. ' And ©: 
to for Goods'taken 'after the death of arr”, 
the Teſtator, altho' the Mony recover- 
ed ſhall be Afſers. Went.” 52. Plow. $1. a. 
Yetv. 33. 

In Counting againſt 3n Execurtor of Execriuior of his 
his own wrong , you miſt name him 97 7797s 
Exec* ref & ult' voluni*,&c.hecaule there yu 


JT 


Executor br ings 


Of Pleas, Se. 


35s no other Form: of. Counting againſt 
fuch an, Executor, 5 Co. 30. Netw. 1 27. 
In;Debt by an Executor for Rent up- 


Debr for Ret ON; Leaſe made by the Teſtator, you 


«pon Teſt ator's 
Leaſe. 


Nen Promikit, 
Land 16 deſ- 
cond, 


E/?ates of 
Musbana and 
Frite. 


may Count thus, Quod cum the Teſta- 


tor ( ſcilzcat die & Anno) fuit poſſeſ]. de 
uno Meſſuagio pro termino 30 Annorum, 
(or pro termino exceden*. wigmti ann.) Et 
fic inde poſſeſſ. exittew dimifit, &c. with- 
out ſhewing the. Title, and *tis a good 
Form, Mich. 33 Car: 2. Tratle veil. King. 
. See more -concerning Executors , 
Pratt. Reg, 119.--:... | 
See after more of .Exeeutors. 
_ Note; Executors and Adminiſtrators. 


- mult in their Declarations ſer forth the 


Probate of the Will, or. Letters of Ad- 
miniſtration ; otherwiſe he - dothb . not 


: entitle. himſelf | to the. Debt. 


. Obſerve more of this hereafter. .. . 
_ The Father promiſed his Land to:deſ+ 
cend to his Son upon payment of Mo- 
ny:3 which paid, the-Son in an Action 
againſt the Father, declares. Quod non 
promiſit his Land to deſcend, &c.. and 
per Cur the Aftion well brought, and 
Judgment , pro quer. 2 Bulſtr. 18. Gray 
verl. Gray. EY Ts 
In declaring on Eſtates of Husband 
and Wife, you ought to ſay, Quod cum 
inſamul (eiſiti fuer, 2. Bulſtr. 3%  . 


Note, 


; 
[1 
$ 


i] 


_—} a aw —_— Mah <l - 
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Note, When you dcclare upon a How to declare 
Leaſe for Non-payment of Rent ; you 9 Leaſe for 
\muſt recite the Leaſe over the Redden- * 

\dsm, and the Services, Duties, and He- 
na. 

When you declare tor breach of Co- Upon breach 
venatit, you mult recite the Deed over of Covenanr. 
the Covenant broken. 

If there is only a Hand to a Writing, y/hen 4 Hin! 
and not a Seal, Covenant lies not ; but # « ”Yriting, 
Caſe upon Agreement , and declare, 94 Se-!. 
That in conſideration the Plaintiff had 
promiſed to perform the Agreement on 
his part, the Defendant promiſed to 

perform on his part, and ſo aflign 
breach, E&S. © 

If a Conceſſit ſolvere be brought for Conceflie fol- 
1007. where there is but one Penny due, Vere and Law 
and the Defendant wage his Law and *7<": 
deth not prove it, and brings not Wit- 
neſſes to teſtifie that they believe he 
Swears truth ; *tis ſaid in this caſe the 
Plaintiff ſhall recover the whole. Sed 
quear EC, 

See after for Wager of Law. 

If a Bond be' dated 1 Funii, Anno pond differs 
22 Reg' Annoque Domini 1671. when as in Anno Dom: 
it ſhould be 23 Rep”; \it is beſt to de- 9% Anno Reg. 
Clare, 1 die Funii Anno Dow' 1671. per 
quoddam ſcriptum ſuum, &c. leaving out 
Cujus dai? eſt eiſdem die & Anno, and it 
will be well enough, E9. S. 


D Plaintiff 


ET —— —— — + ha 


” 
os e——_ n 
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Plaintiff declares upon 3 Aſſumpſits , 
and the third laid by the date to be 
before the firſt, and naught, SeeTev. 


Del abben "oy Upon the Plaintiffs amending 
amended. his Declaration , he hath Ele&tion to 
pay Coſts and go to a Trial , or to 
give an Imparlance. But if the Defen- 
dant amend alſo, he may proceed, and 
Coſt need not on either ſide, 1 Kep. 
I75. 
{k Eje&ment where the Title is 
material , the Plaintiff amended his 
Declaration after Plea ( but while all 
was in Paper) in the Date of his 
Action , without paying Coſts, 1 Keb. 
I4- . _ 
Perſons Name _ Tt was moved pro Quer?, That a per- 
fruck out of the Jon named in the S:mul cum, being a 
D:claratio. Material Witneſs , might be ſtruck our, 
and it was granted ; and Juſtice Keeling 
laid, If nothing was proved againit him, 
| - might be a Witneſs for the Defen- 
ant. | 
How ro conclude In an Action againit an Hundred for - 
« Declaration Robbery , it is good to conclude the 
againſt an Declaration contra formam Statuti, and 
or ed for not Statuorum, if it be upon two Sta- 
N* tutes, Yetv.I I6. 1 Cro.187. | 
How to ſue out this Action, . ſee Com- 
" pleat Sollicitor from pag. 198 to 217. 
For General Rules concerning the 
Count or Declaration , obſerye after. 
| | Par 


Coſts. 
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&#> For the Cauſe of Adtions, and who 
* ſhall have them, ſee before; and ſee 

Pra&. Reg. from pag. 5 to11. 

Touchfone of Prec. from 25 to 4.3. 

See Compleat Sollicitor , and Compleat 

Attorny , in the Courts of King's- 

Bench and Common-Pleas. 

See the Survey of the Lawunder pro- 

per Titles, 8c. 

An Action upon the Caſe grounded Attio ſoper 
upon a Promiſe , the Declaration is Gaſum; Why. 
( Atio ſuper Caſum ) in the Singular 
Number, altho? the Action be brought 
upon divers Promiſes, for the word in- 
| cludes all, Pra&#. Reg. pag. 5- 


Rule for Laying of Ations. 


AllReal and mixt Actions, as Waſt, About the Lay- 
Ejefion' firme, &c. muſt be brought in i; of Aitions. 
the County where the Land lieth, 
an cannot be laid wy _— lace, 
or they are Local; fo are Treſpaſſes,..., .-.....- 
of vine clauſym fregit, and the 2 
places myſt be ſet down in the Decla- 
ration wherein the Wrong was done. 

But by the Common Law and Pra- 

&ice, All Perſonal Aﬀtions (that are 
not Local in their own nature, as is a 
Quare clauſum fregit) and all Tranfitory Tranſery 
Actions, as Debt , Detinue, Annuity, or 491. 
Account, &c. may be brought in any 
County where the Plaintiff pleaſeth, 

D 2 and 


* But Quzre 

9 H.7.Rot.109. 
Old Books of 
Entries 183. 
Cromprt. Jr. 
Courts 101. þ. 
F. N. B. 116, 


Afton againſt 
8 Conſtable, or 
other Officer, 
is Local, 


bl 


of Pleas, &c. 


and the Plaintiff by his: Declaration 
may ſuppoſe it ro be done in any Place 
or County , ( notwithſtanding , Szar, 
6 R.2.cap.2. which ſaith, Writs of Debt, 
Account , &Cc. ſhall be commenced in the 
Counties where the Contrats were made) 
for that Statute was never put in uſe *, 
by Doderidge, Hill. 16 Fac. B. R. and ſo 
Coke upon Litt. 2:82. a. Perk. Grant 80. 
Brook cap. 4.5 1. Kitch. 136, 180. and ſo 
is the Practice in Courts , whole Juriſ- 


diction is not limited, That in an 


Action brought for Tranſitory things, . | 
as Beating a Man, or the like , the | 
Wrong being done in one Town, the | 
Plaintiff may alledge it to be done | 
not only in another Town, but alfo | 
in another County, and the Jury upon 

Not Guilty pleaded, &c, are bound to | 
find for the Plaintiff : And in theſe | 
Caſes, if the Plaintiff lay the thing to | 
be done in another place, the Defen- 
dant may not traverſe it, and fay it 
was done in another place, and not | 
the place ſet down in the Declaration, | 
unleſs there be Special Cauſe of Juſti- | 
fication , which doth extend to the | 
place : As if a Conſtable of a Town 
Arreſt a Man for breaking the Peace, 
and an Aion is brought againſt him, 
and Jaid in another County ; there he 
may traverſe the County, (but withal 
he mult add) And all other places, 


ſaving 


ON” _— 


= a 3 AS att... Lit Se 
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ſaving the Town whereof he is Conſtable. | 


So for taking of Goods Damage fea- 
ſatit, in another County, Co. Lir. 2.82, 
283. Butif an Action be brought a- 
eainſt an Officer for any thing done 
about his Office, it muſt be laid in the 
County where the Fact was ecommit- 
ted (or upon Trial it will go againſt 
the Plaintiff; ) and ſo when an Action 
35 brought againſt a Man, for doing any 
thing under any Ad& of Parliament. 
See Prat. Reg. pag. 5, 6. he ſaith, Gene- 
rally (and it is the better and more in- 
different Courſe ) Tranſitory Afions uſe 
to be Iaid in that County, where the Cauſe 
of Attion did firſt ariſe. | 

Or upon an Affidavit made by the 
Plaintiff the Court will many times al- 


x. 


WE 


ter the Venue; but how this may be Venue changed, 


prevented, ſee 1 Keb. 859. 


When an Action is brought for Rent 7; fo 
by the Leſſor againſt the Leſſee , the Renr, where 
Action may be brought either where #0 be /aia. 


the Land lies, or where the Demiſe 


was made; but when cis brought by 
or againſt an Aſſignee, it muſt .be 
brought where the Land lies, altho' 
the Mony is to be paid where the De- 
miſe was made, 1 Cyo. 143, 184. 7 Cro. 


[ 3 Cro.636. Dyer 40. 


Debr by an Executor of a Grantee x, ,, xyey. 


of a Rent-charge againſt the Pernor #0. 


of the Profits for Arrearages , muſt 
D 3 be 


z3s 
Againft am 
Adminiſtrator. 
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be where the Land lies, Hob. 37. 

If an Action of Debt be to be 
brought againſt an Adminiſtrator for 
Rent, which was due by the Inteſtate 
upon a Contrat made betwixt the 
Plaintiff and the Inteſtate in his Lite- 
time, the Action muſt be brought in 
the. County where the Contra was 


made: But if an Agion of, Debt be 


By the Deviſee 
of a Reverſion. 


Ejefment.. 


Trover and 
Converſion, 


brought againſt an Adminiſtrator, for 
Rent due for Lands lett by the Plain- 
tiff to ther Inteſtate, but growing. due 
ſince the Letters of Adminiſtration 
granted unto him ;- the Action muſt be 
brought in the County where the Lands 
lye, for which the Rent is due, Pratt. 
Reg. 103. "BIS 

Debt for Rent by the Deviſee of the 
Reverſion ; 1t ſhall be® where the Land 
lies, Winch 69. | 

Eje&tment of Land in Middleſex may 
be well brought in Londonalledging the 
—_ to be made in London, 2 Ro). 

02. | 
Where the Trover of Goods is in 
one County , and the Convertion is 
in another County, the Action brought 
for theſe Goods may be laid in the 
County where the Converſion was ; 
for the Converſion of the Goods is 


part of the Cauſe of Action, Prad?. 
 Y 


Reg. 326. 


we © 92. RS RA EPO RP nan egg; ye a, 
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If -an Obligation be made beyond 3nd made 
Sea, and bears date there ; it may be #994 Sear. 
ſued in England, and alledged that it was 
made in England; and it cannot be tra- 
verſed; 1 1»/#.26 1. 2 Cro. 76. | 

.If ewo, or three, or- more bind them- Of Suing « 
ſelves in an Obligation by the words 79”* 3% 
Obligamus nos, and ſay no more, this | 
Obligation is. joynt and not ſeveral ; 
but if the words be, Obligamms nos & 
utrumque noftrum , or Nos & unum- 
quemque noſtrum,, or Nos &- quemlibet 
noſtrum, or Nos & alterum noſtrum, then 
the Obligation is both joynt and ſeve- 
ral; and where 'tis Joynt, the Plaintiff of Smiag 
muſt ſue all the Obligors living toge- joynt > ſe- 
ther, or elle the others may plead in A- era! Bond. + 
bacement ; but where *tis both Joync 
and Several , the Plaintiff may ſue all 
together, or all apart, at his pleaſure, 

Hil. 19 Eliz. B. R. 
And fo is of Joynt Promiſes, and 
Several Promiſes, Co. 9g. 53. 
And ſo of Covenantors, &c. Joyntor 
Several, 5 Co. 19. 23 Dyer 338. 


About the Limitation of time for bringing Rule. 
| At1ons. 

By the Stat. 21: Fac. 1.16. All Actions Caſe, Account, 

upon the Caſe (other than for Slander; ) 7*/p2ſ*, Debr, 

Actions for Account ( other than con- _ —_ 


cern Merchandize ; ) Actions of Trel- ,j.,;u. 
D 4 pals, 
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pals, Debt , Detinue, *'Trover and Re- 
plevin; ſhall be commenced within fix 
Years after- the Cauſe of ſuch 'A&ions 


or Suit ,'and not after; +000 
Aſſault and All Actions of 'Treſpaſs, of Afﬀault, 
' Impriſonment, Batteryi', Wounding:, 'and Impriſon- 
Ec. ment, within four years after the cauſe 
of 'Suit, and not after. = 
For Wards, All A&ions upon the Caſe for Words, 


er Slander, Within T'wo years after the Words ſpo- 


| —_ not —_ . _ 

Aims ſaved; The Right of Aion in the Cales a- 
by boveſaid, is ſaved to an Infant, Feme 
Covert , Non compos ments , & Perſon 
Impriſoned or beyond Sea; ſo as they 
commence their Suits within the times 
above-limited reſpectively , after their 

ImperfeRions removed. 
Proviſo for Provided alſo, That if in any ſuch A- 
bringing a &tions Judgment be given for the Plain- 
New Aion. tiff, and the fame be reverſed by 
| Error, or a Verdict paſs for him, and 
upon Motion in Arreſt of Judgmene 
it is given againſt him';'or if the De- 
fendant be Outlawed - in the Suit, and 

after Reverſe the Outlary : 

In theſe Caſes, 'The Plaintiff, his 
wen Heirs, Executors , or Adminiſtrators , 
commence a New Action within a year 
after ſuch Judgment Reverfed, or given 


againſtthe Plaintiff or Quelary ſo reyer- 


fed, and notafter. -+ 
= 55 0 Note, 
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Note, If one ſue out an Original, Stare pre- 
or take out a Latitat within the time _ ” 
limited by the Starute ; it is a good, ,& * 
bringing of the Aftion in due time, and 
he is not barr*d by the Statute, altho? 
he do not declare againſt the Party 
within the time limited by the Statute, 

Pratt. Rep. p.10. 

See I Keb.181. - 

One may joyn two Debts due upon Jopring 4- 
two ſeveral Obligations in one Action, #1 
and fo it is of the other Perſonal Aci- 
ons; but. it cannot be done in Real 
Actions. Idems ibid. 

Vide there concerning Actions, and 

in Touchſt. of Prec, p.24., 35- | 
Aſſaule, Battery and Eje&ment, both 


 1n one Declaratian, 7cuchſt. Prec. 2.8. 


And the Rule is, That in Perſonal The Rule for 
Actions one- may joyn or comprehend 79"ing 4#- 
ſeveral Cauſes or Wrongs in one" 
Action or Writ, ſo as they be of one 
Nature , and againſt one Perſon , as 
Debs and Detinue, &fc. may be joyned 
together, and one may bring One 
Action of Treſpaſs for divers ſeveral 
Treſpaſſes, done. in diyers places. and 
at divers times; and ic hath been held 
for divers Trefpaſles in the ſame place 
at divers time, Co. Zi. 257. F. N.B. 

7. 

, So one Action of the Caſe may be 71:1; ;» 
brought for divers Promiſes ; - —Ja 
| V ait, 


Of Pleas, &c. 


Waſt, for divers Waſts of divers Lands 
and by divers Leaſes. But Debt, and 
Treſpaſs, and Wrongs of divers Na- 


tures, cannot bejoyned together in one 
Action, tho' againſt one and the ſame * 


Perſon, 8 Ce. 87. 2 H. 4-13. 11 H.6.18. 

And it was held Error, where the 
Plaintiff in Debt for 3 /. 18 5s. declared 
againſt the Husband and Wife for 3g s. 
upon the Wives Contract dum ſola fuit, 
and 39 s. upon an In{fmul computaver 
with the Husband only ; and the Plea 


was Ni] Debet, and Judgment ſtaid for 


Joyning of 
Perſons in A- 
10ns. : 


the Errors, Hob. 258. 

So if one declare againſt an Execu- 
tor for one thing upon the buying 
of the Teſtator, and for anether thing 
of his own buying, and ſay, That up- 
on Account, the Executor being thus 


Indebtred, promiſed payment ; this is ill - 


For the Defendant is to be charged in 
two manners, Hob. 120. pl. Is. 

Divers Perſons may. have an Action 
of Treſpaſs joyntly for Goods taken, or 
the like; but of Battery, or ſuch Per- 
ſonal Treſpaſs, the Action ought to be 
ſingie; unleſs it be a Man and his Wife, 
and then you ſay, The Goods of the 
Husband only ; for the Wife cannot 
have property during Coyerture, See 
Touchſt. Prec. 29. 


How 


| 


} 
k 


4-4 


|; 
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How Hmsband and Wife muſt ſue,or be ſued. 


The Rule for this is : | 

The Wife can in no ways ſue alone How rhey may 
after the Marriage, nor be ſued in any /*« the Wife. 
caſe without him for any thing ſhe 
hath done ; except by the Cuſtom of 
che City of London, forbeing Sole Mer- 
chant. - 
Yet it's ſaid, If ſhe be beat before or 
after Marriage, and the Husband die be- 
_ Action brought, ſhe may ſue a- 

ne. | | 
The Husband muſt ſue alone ; where The Hwband, 
he and his Wife deliver Goods, he muſt 
bring the Detinue, 8 E. 4. 14. Soif a 
Promiſe be made to her, to pay him 
Mony, 27 H. 8:24. | 

See 37 Aſſ.pl15. 

In Debt, for the Arrearages of an Ac- Boch. 
count, they muſt joyn, Plow.4.18. 16E4. 

8. | 
For 'Treſpaſſes done to her before or Bk. 
after Marriage, they muſt joyn; ex- 
cept the bearing the Wite during Mar- 
riage be ſuch, that he loſe her Com- 
pany, he may ſue alone, 20 H. 7. 5. 
Paſch.16 Fac. B.R. 5 Co.16.97.Dyer 805. 
nt we i auts baon (bd, Ther 3 

nd yet it hath been ſaid, 'That in -;, ;;,; 

all Actions wherein nothing but Da- atone, or = 
mages are to be recovered , and the 


Huſ- 
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Husband alone may releaſe it, he may 
ſite alone, or joyn with his Wite; bur 
the ſafeſt way is to ſue in. both their 
Names. 

If a Bond or Bill be made to them” 
ewo during Covercure; or if ah A& 
count be made to her by her Receiver, 
while Sole : So where a Reverfion is 
granted to them, and the Leflee break 
Covenant ; ſo if he have a Leaſe for 
Life in her Right, and he make a Leaſe 
for Years, and the Leſſee do Waft ; 
ſo ir the Wife have a Rent-Charge ar- 
rear before her Marriage : In all theſe 
Caſes the Husband hath his Election, 
to ſue with, or without his Wife, 2o H. 
5. 5 Paſch. 16 Fac. B. R. 14. Fac. B. R.5 
Co. 18.2 H. 4. 7. 38 H.6. 3. 37 Aſ.t1. 
2 H.6.53. Paſch.33 Eliz.B.R. Germy ver- 
{us Longer. 


Hew they muſt In ſome Caſes the Husband may be 


be ſued. 


ſued without his Wife , as «if during 


Husband ſutd” Coyerture they both make a Bond, 4.3. 


&lone. 


Both ſued. 


Dyer 355: 


EE 3. 10. 
If Goods be delivered. to the Wife 


when Sole; 1o if he doth Waſt in the 


Land he hath in her .Right ; ſo for 
Land he hath in her Right ; fo if ſhe 
being Sole , make a Bond or Promiſe 
after Marriage ; they muſt both- of 
them be ſued in theſe Caſes, 39 Ed. 3. 
I7. 5Co. II. 52, 62, 75, Co. Lit. 12. 


And 
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And in all Caſes where they are both 


fucd ,- altho*' the Husband may an- 


ſwer alone, yet the Wife ſhall never be 
forced to anſwer without the Husband ; 
except being Sole Merchant, 8:c. 34. 
6. 29. 40 Ed. 3. 34. 41 Ed.3.22.2 R. 3. 
I5- | 
A Man marries with a Woman, 
Execytrix to her former Husband ; te 
which tormer Husband the Defendanc 
was Indebted 1oo 7. and promiſed the 
ſecond Husband , That if be would for- 
bear bim, &c. be would pay him the Debt. 
In bringing the Action upon this Pra- 
miſe, he need not joyn his Wife with 
him, but muſt aver that ſhe is allve, 
2 Cro.110. Yelv. 84. 

See Touchſt. of Prec. 25, 

SCe Compleat Sollicitor, 3 3 4 - 


How Execufors, and Executors of Execu- 


tors (hall ſue, and be ſued. 


See Toucſtone of Preced. 29. 
See allo Wentworth?s Execmtor. 
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When Executors bring an Action, 7y, Ret. 


they muſt all be named : But when an 
Action is brought againſt chem, it muſt 
be only againſt ſuch of them as do 
Adminiſter, See Noy's Max. 103. 22E8d. 
3-19. I5 Ed. 3.8. and he that firſt com- 
eth ſhall firſt anſwer. 


Tenants 
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How Tenamrs ' Tenants in Common ought to: joyn 


#n Common 
zalt ſue. 


Tenants in 
Co mmen, 


Prxecutor and 
Survivor, 


Parſon and 


Ficar. 


in Actions Perſonal ; but not in thoſe 
in the Realty : And in Aflize and Slan- 
der of Title they ought to ſever, 1 Inf. 
195,196. 7, 8. Telv. 161. 23, 24- 2 Cro. 
SIE. - 

= Eje&tment upon a Leaſe made by 
Tenantsin Common; it ſeems the Count 
is ll, and ought to declare upon feve- 
ral Leaſes ; they ſhould joyn ina Leaſe 


To another , and he tro demiſe to ano- 


ther, who ſhould bring the Action, and 
then all the Matter will come in Evi- 
dence, 2 Croe.83,166. 2 Rol. 7519. 

A man by Bill fealed, acknowledges 
to have received of P. 40 /. to be equal- 
ly divided betwixt A. and B. and to their 
uſe; the ones dies his Executor, and 
the Survivor ought not to joyn in an A- 
&ion for it; but the Executor ſhall 
have an Action for'one 20 U. and the 
Survivor for the other, Telv. 23. 3 Cro. 
729. VVinch. 127. Mo. 567. 

Parſon and Vicar cannot joyn in an 
Aftion for Tithes , but the Farmer of 
their Tithes, tho' he claim by ſeveral 
Grants under them, fo that both their 
Titles are conjoyn'd in one perſon, he 
may have one Action for Non-pay- 
ment againſt ſeveral Perſons in one 
Writ, Tel.63. 2 Cro.68. Mo. 914. 


Two 
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Two or more Plaintiffs may not ſie The Rule of 
in one Action for ſeveral Cauſes, cho? /91%is perſons 


of the ſame kind ; and therefore two 
cannot joyn in one Writ, to ſue upon 
ewo Bonds for Debt due to them, or to 
ſue one man for Treſpaſs: But if two 
or more have cauſe to have one Action; 
as if one Bond or Aſſampſit be made to 
ewo, or more; in this caſe they may 
and muſt ſue all together. 

__ Andif two Men have more Lands 
and Goods together in Joyntenancy, 
and thereby wronged in it, regularly 
they muſt ſuejoyntly in one Action for 
it ; and if they be Tenants in Common 
of Lands, in a perſonal Action, as for 
a Treſpaſs, or the like Wrong , they 
muſt ſue joyntly ; but in a real Action 
they muſt ſue apart, Co. Liz. 195, 196, 
I98. : | 


in Aion. 


Note, If one Treſpaſs be done by 7439/7; 34 | 
divers, the Plaintiff may make it joynt, 4;vers. 
or ſeveral, as he pleaſes, Co.Lir. 2 31,2 32. Releaſe to one 


And yet ewo that joyn in a Treſpaſs 
do ſo make one Treſpaſſor, that one 
of them is anſwerable for his Fellow ; 
and if they be ſued in one Action, 
they may ſever in Pleas "i Iflues : 
Yet one Jury muſt afleſs Damages 
for all ; bur there ſhall be but one Sati(- 
faction, and a Releaſe to one will diſ- 
charge them all : And as to Damages, 
he that is no party to the lſſue _ 

ave 


& a Releaſe 
to ath 
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have an Attaint as.well as his Fellows ; 
and if they be ſued in ſeveral Actions, 
ctho* the Plaintiff may make choice. of 
the beſt Damages; yet if he take one 
Satisfa&tion, he can take no more ; and 

| if he doth chdeavoir it,. an Audite Que- 

q rela lieth, Hob. g1. 


Concerning Audita Querela, and 
.-_- Scire facias. 


Audira Quere- AN Audita Querela, and a Scire facian, 
Ia 5 j» xa- are in the nature of a Declaration ; for 
exre of a De- they do ſet forth at large the . Cauſe of 
clarat:m; ſo the Plaintiff's Action, Prad. Reg.g3. 
x ore tacns. See more, who may have this, in Com- 
pleat Sollicitor, p.246,247,248. 

See concerning Scire facias , Pratt. 
Reg. 297. and Touchſtone of Prec. 254. 
See Compleat Sollicitor, 33 }- 


Scire facias. 


Nichils Re- In Audia Querela two Nichils ought 
| eurs'd. to be returned, or a'Scire facias upon a 
| # | Scire facias ; otherwiſe 'tis Error, 2 Fro. 
|: 59. Nev. 88. | : - 

Infant in- If an Infant brings an Audits Querela, 


| Jpefled. and is inſpe&ted and has Judgment, 
'F and after the Judgment 1 reverled by 
bi; Error; and after he comes of full Age, 
h he ſhall not have an Audits Querels 
upon his firſt inſpeion, Nelv. $8. 2 Cre. - 
59. Cor? | | 


F 


if 
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- If Judgment (is given upon a Sire fa- Retognizance | 
Cias, "I 2 Recognizance os ewvided, ma 
ged by an Infants if upon an Audita Fs 
Querela , the Recognizance 's avoided 
by Infancy, the Judgment thereupon ts 
avoided, - Nelv. 155. 2 Cro. 646. 

See more Dyer 232, -233- 2 Cro. 208. 
1 Fm 33,140. Finch 25.4, &c. Co. Intr, 


The Court will make thetn enter up Nul tiel Re- 
their Judgment, ſo that they ſhall not <4 
Plead  Nul-tiel Record. See Mod. Rep, 

IIn. 

An Infant Plaintiff ought to ſue by xew an Infans 
his next Friend vr Guardian, and an In- 9ug#? to Sne, 
fant Defendant muſt appear by his Guar- 
dian, 1 Cr.16 1. Hutt.92. Compl.Soll.3 34. 

Where an Infant Sues with others in fant Sues 


- guter Droit as Executor, &c: here he ſhall with others 


Sue by Attorny, for all of them together 
repreſent the Teſtator; but if Defen- 
dant, he miuſt appear by Guatdian, and 
ſo *rwas 4djudged, Trin. 21. Car. 2. 

Foxwiſt &- al. Exec. ec. verl. Tremaym, Thu might 
upon a Demurrer (to a Plea in Abate- #ve abared if 
ment, Quia duo Quer. ſunt infra e/Etat. m m— _ 
& Narr? per Attorn,) ſee Yelv.1 0. 5 Co es 


* Droir. 


29. 3 Cro. 377, 378,541. Poph.1 1 2.. Reſp. 
en 377» 370,541. Pop /p 


Þ, By 


Fo 
Tdeot how to 
be Sued, ec. 


3Pho may Sue 
or be Sued, 
The Rule. 
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By -Forteſcue p.3 3. H.6. fo. 18. an Ideot 
cannot ſue by Guardian , nor next 
Friend, but in his proper Perſon ; and 


who will Plead the beſt Plea for him, 


ſhall be admitted, Dig. 1 3. 6. 

If a Man becomes Non compos men- 
7x, If he be within Age, he ſhall ap- 
pear by his Guardian ; if of full Age, 
by his Attorny , vide 4. Co. 123, 1244 
125. Beverleys Caſe. 


TheRule for Perſons who may Sue or be Smed. 


Ideots, Madmen, and ſuch as be 
Deaf and Dumb, or any other Man, 
Woman or Child,. (except Perſons dif 
abled by Law,) being wronged, may 
bring the proper Aion appointed for 
Remedy 1n that caſe. 

And fo on the other ſide, Theſe may 
be Sued upon their wronging of others. 


Perſons diſablis Perſon Outlawed cannot Sue in any 


Attion,. whilſt he doth-ſo continue, Co. 
Lit. 197. Þ 

He that is Subje& toa King that is an 
Enemy, cannot Sue, Co. Lit. 198. 

So he that hath a Judgment given a- 
gainſt him, upen a Writ of premurnſre 
facias, ſo long as the Judgment is.in | 
force, Co. Lit. 199. | 


DD I 
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- He that is profeſſed or entred in any 
Order of Religion, as Monk, Fryer, 
&c. ſo long 'as he continues ſo, Co. Lit. 
406, HET 
A Mah Excommunicated till he is ab- 
Bred. ff 5H HO 5707! Oe be 

But it ſeems that any of theſe diſa- 
bled Perſons 'may Sue in auter Droit, be- 
ing Executor or 'Adminiſtrator to ano- 
ther, ſo far as is needful, to the perfor- 
mance of that truſt : See Wenworths Ex- 
ecutor, 21, 22, 23, 24, fc. Dyer 187, 
275, 227, 371. 8 Co. 68. Co. Lit. 124. 
125, &c. Dyer 97. | 

So he that is Attainted for Treaſon or 


Felony, or a Convi&t Recuſant, or ab- 


jured the Realm, are diſabled for the 
time he continues in that State ; bur 
in all thoſe Cafes ; the diſability being 
removed by Pardon, Reverſal, Abfolu- 
tion, &c. the party may Sue again as 
before, Co. Lit. 125, 129, 29. Aſs. 47. 
7. H. 4 39- | 


Rules concerning the Count or Declaration; 


Wherein obſerve , That ſometimes 
the Plaint or Demand may beabridged ; 
as | 


T 


p 
Where one bringeth an Afi, Writ dridgment of 


of Dower or ſuch like , wherein the #he Plains or 


Writ is general , without ſhewing any 2:1ax4. 


certainty 3 Though in the Declaration, 
' > the 
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the. Plaintiff or Demandant is to ſhew 
the certainty of the Acresor parcels of 
Land. Then if the Tenant Pleadeth 
Non Tenure or foyntenancy, or ſome ſuch 
like Plea, to parcel of the Land de- 
manded in abatement of the Writ, the 
Plaintiff or Demandant may in this Caſe 
abridge his Plaint or Demand to that 
parcel and leave it out, and pray the 
Tenant may anſwer to the rel, 2142 
8.Ch. 3. See Terms of the Law. 


General Rules concerning the Count or De- 
claration upon Originals. 


Count muſt be 1+ The Count mult be agreeable and 
agreeablezo the conform to the Writ, as the Bar muſt 
Writ, > tothe Count, &c. and the Judgment to 
the Count, for none of them muſt be 
narrower or broader than the other, Co. 


Lit. 303. | 

The Form. 2. The antient form of Counts are 
beſt to be obſerved. 

lhe. ' 2. The Counts, or ſuch as be in the 
nature of Counts , as. Avowries, &c. 
need not to be averred. 

Records alledg. _ 4+ Where a matter of Record is the 


at Foundation or Ground of the Suit of 
the Plaintiff, there it ought to be truly 
and certainly alledged. 


But 


-— —— "og" on I—a— nc 
. o 
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- But: otherwiſe it is, where it is but © © 
the 'conveyance only. 


A Count ought to have three certain- Certainties in 
fes.- - ; - ._ the Count. 


T. Sufficient certainty, whereupon the 
Court may Judge. COD BE 

2, Sufficient certainty, to which the 
- party may Anſwer. —_— 

3. Sufficient certainty , upon which - 
an Ifſue being joyn'd, the Jury may 
give Verdict, without being inveig- 
led, 5 Co;29.3 Ed.4. 21. (Plow. See 
Partridge's Caſe.) 

.. And note by the Star. 36 Ed.2.Ch.15. Subfaniy,” * 
Declaration ſhall. be good, if it have ro 
matter. of ſubſtance ; though the Terms 
be not apt. + 

The Count or Declaration isan Ex-, , feet 
poſition of the *Writ, _ and addeth-time ;;, mn pany] 
place and other neceſſary - @ircumſtan- a4a:e:h he + 
ces, that the ſame may be'triable ; and /7i.. 
any Imperfection in the - Count; doth 
abate the Writ, Co. Lit. 103. 

-:Incertain words may -be made good ;,,,,:,;- 
and certain by the Defendants taking words in a De- 
notice of the meaning of ther, in his c/rar10v. 
Plea: or Bar, Prad. Reg. 305. 351. 

Where there is a Latin wordin a De- Latin words 
claration, which is falſly Engliſhed, the {9/7 £4%/h4. 
Engliſh word. ſhall be adjudged void, 
=_ the Latin wogg ſhall ſtand, 1ders 


352» | 
| E 3 -.* Whore 
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Senſeleſs words. Where Jſenſelefs' words which ſignify 
nothing, are uſed ina:Declaration to 
- expreſs; things, they ſhall be accounted 
void and idle, and ſhall not hurc the De- 
Clarationy-1t ic be good without them, 
Idem 3 5. Bak ci Tl ” 


a. —E —_— —___—_—_— — ——_ 
m—_ —_ 


> Of: Pleadings. 


Leadings largely taken, are alt the 
' ſayings of the parties to Suits. or 
Actions, after the Count or Declarati- 
On, as Bar, Replication, Rejoynder, Sur- 

LL rejoynder, Rebutter, Surrobutter, Oc. © 
Order of Plead. They: muſt be in order, Ordine pla- 
192. '  Citaudi. ſeryato, ſervatur & Fus, | In 
© good order of Pleading, Firſt, a Man 
muft Plead to- the Juriſdiction' of the 
Court. Secondly., To -the Perſon of 
the Plaintiff, and nextof the Defendant. 
Thirdly :; To the - Count. Fourthly, 
To the Writ. - Fifthly, 'To'the Aion, 
Bratt. Lit. 5.- fo. 400. Brit. fo. 4t« a. &f 

£ I 22«Co.; Lit: gag; Bas ey, 
FO A. And. after the :Declaraion, .and be- 
when aud whe: fore the: Defendant can be compelled 
E, to Plead:, many times there is -an 
Imparlance ; whichiyis a longer and 
further day given by the Court, and 
ET. 3 © uſually 


Pleatings de- 
gned. 


uſually till the. firſt day of the next 
Term ,, upon,;a Petition made by the 
Tenant or Defendant , whereby he 
craveth reſpit. And this ſzemeth to be 
general ae guar . 4. 
Special, as where this or the like ;,,.;, : 
| E Claufs is inlerged , (Salvs omnibus = "Oy 
advantagiis ' tam ad juriſdiftionem 
Curie quam ad breve & narratio- 
nem.) Kitch. fo. 200. | 
General, is conſequently where that geyera! Impar- 
or the like Clauſe is notcontained. /ance. 
And many times if the Defendant F 
takes not his advantage before an Im- feed Imp os 
i” - « parlance 
parlance, it is after quite loſt, eſpecial- 
ly in the Cales following. ... 
I. Where the Plaintiff (being an In- 
fant) doth not come by his Guardian. 
2. Where the Plaintiff names not thole 
that have right with him, as Executors, 
Joynt-Tenants, &c. 
3. Where the Plaintiff ſues in more 
names than he ſhould, as naming the 
Husband and Wife, upon a Bond Seal- 
ed by them after Coverture, whlien on- 
ly the Husband ſhould be named. 
4. Or where he fues with others, as 
Ars not in Rerum natura, Or no fuch li- 
ving. | 
- $. Where the Plaintiff is Excommu- 
Aicated or OQutlawed. 


E 4 6, Where 
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' 6. Where the Defendant can prove, 
that he made tender of the mony at the 


| In all theſe Caſes, the Defendant may 
take advantage the firſt Term , and 
. Plead them before an Imparlance, but 
after Imparlance tcannor. 
And Councels Hand ' muſt be to all 
ſuch Pleas, as alſo to all other ſpecial 
Pleadings. WES : 
Ungore prilt. Uncore pri, i, e. adbuc paratus , and 
Pleas in Abatement , muſt be Pleaded 
the ſame Term the "Declaration is of, 
without Imparlance, Ed. Saund. Vide 
pofteg.. | 
Ruleconcerninz Therefore after Imparlance , one 
Pleaading before may Plead in Bar, or to the Action ; 
< ajter hrpar- byt one cannot Plead to' the Juriſ- 
rod diction, miſnoſmer, or to the Writ, or 
in Abatemenec of it, Except the thing 
happen afrer the Continuance, and it 
be abated , by the Death. See of this 
aſter. | 
Oer of Deeds, SO neither then can the'. Defendanr 
have. Oyer of the Deed-,' except he 
Plead Variance, or that the Writ was 
brought in another County,@c. 7 H. 6. 
16, 39. 38 H. 6.7,2. 39 H.6. 22, 27, 
18 E4.4.19. 44 Ed. 34. See after. _''- 
Venit & defen. 1h Debt , Covenant, Account, An- 
dit vim & injur Nuity, Detinue, Eje&tment, Replevin, 
guzndo, &c. Second Deliverance , Caſe , Treſpaſs, 
Trover, Aſlaule and Battery , You 
_ maks 


F) 


| 


| 
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make + full Defence and ſay, Yenit & 
defendit vim & injur quando, &c. 

And 1o in all Caſes, where you are 
ro defend the wrong ſuppoſed by the 
Plaintiff; and is failer in ſubſtance if 
it be omitted, Yelv.210. wid. poſtea De- 
fence, &c. | Mo 

The Rule is, That in real Actions, Rule in this 
when you Plead for the Defendant, to 
ſay, YVenit e dicit; and in perſonal A- 
&ions, Venit & defendit vim & injuri- 
am quando, &e. See Compleat Solicitor , 
Pag. Z27. 

A Plea ſometimes is taken more Of rhe Plew in 
ſtrialy for the Anſwer or Defence of the 2#7ticulor. 
Defendant, to the Count or Declarati- 
on of the Plaintiff. And ſometimes they 
be General and ſometimes Special. 

The General Pleas are iuch as, © - 

Non Calpabils. | 

| Riens arere. 

Nil Debet ” yo atriam, and ' the 
like ; theſe are by long uſage fixe 
and known to all. 

The ſpecial Pleas are manifold, as, 

_ Per Minas. © | 

-Pleas in Excuſe, Juſtification, and the 


 * like, 'Finch Ley 359- Plow. 343. Co. 


{3 $63 'Lit. SON” 6 ; | 
If *che Defendant in any Aion Plea Called 8 
Pleadeth a 'Plea, which is a ſufficient Bar, and when: 
anſwer, and deſtroyeth the Action - | 

| the 
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the Plaintiff for ever; it is called a. Bar. 
And this is diſtinguiſhed into Bar to 
common intent, or at large; and Bar 
ſpecial or material. 
General Bar. © Bar to common intendment is an or-. 
dinary and general Bar, which com- 
monly diſableth the Declaration , or 
ſhewing of the Plaintiff. 
..: Bar ſpecial;Is that which is more than 
ordinary, and falleth out in the Caſe in 
queſtion, upon ſome ſpecial circum- 
Trance of the Fact, as —— 
An Executor being Sued for the Debt 
_ of, his Teſtator, Pleadeth, that he hath 
nothing in his Hands, the day of the 
Writ purchaſed. 
_ This is a good Bar at the firſt Sight ; 
but the Caſe may be ſo, that more 
Goods may come to his Hands. after, 
which if the Plaintiff can ſhew by way 
of Replication ; Thea except the De- 
FTendant do alledge a more ſpecial Plea, 
he muſt be condemned in the Action, 
Plow. 2.6. Kitch. 68, Co. Lit. 372- 
.. Alſo ſome Bars are Peremptory or 
perpetual, and will for ever overthrow 
the Plaintiffs Action. - z 
Tewporary Bar, .. And fomeare only Temporary which 
_ do only at the preſent overthrow, or 
- interrupt the Action, but afterwards 
ceaſe or fail: As plevt Adminiffravit is 
_.. a good Plea, untill it doth appear that 
5 more 


+ Special Bay. 


_ Bar perpetual. 


p* a. 
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more: Goods'are come to .the: and of 
the Executors, Bro. Bar. 23. | 
See the Rales'for the Plea or Bar. 


TIES. 17 py ; What. 1 


A Rejlication 1 15-/an- Exception of cho Replication des 
Gro Decree, made by the:Plaimtitf to fred. 
the Plea; or Firſt 'Anfiver made by the 
Defendant, Vide Co. Lit. 35. 394- 13Ed. 
I. ca. 36. Veſt. Symb.-part 2. 

And great care mult be taken, left 
the Replication differ or-vary fromithe 
Count, Co. Lit. 367, 304. and that it 
alſo maintain the Cauſe of the 'Plain- 
tits Action : For if it appear by the 
Replication, that- the Plaintiff hath 'no 
cauſe of Action, there he ſhall not have 
Judgment, altho? the Defendants'Plea 
or: Bar be inſufficient in Matter , Co, 
Rep. 120, 

And' if itido difocr crvary from the 
Count, and not make” good! the fame; 
it is called ' a Departure-in ' Pleadirig ; 
which is not lufferable, Co. Lit. 31,304, 
205. Plow. 7, $5 

Alſo whenthe Replication doth nei- 
ther confeſs and avoid, nortrayerſe the 
Matter of the Bar, it is naught, and 
the! Plaintiff may demur to ir; andſhew 
Ms for Caufe, V nd 5 New Book of payne 


fo. 1 
T aig " Sons 


CT 


Rejoynaer. 


Syr rejoynatr. 


Rebutter and 
Syrrebutrer. 
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_: See after for the Rules for a Replica- 
£807. ; mags: 


| Rejoynder, what. 


The next Degree which. follows the 
Replication, is a Rejoynder , or an Ex- 
ception: to,. the Replication. See WeFft 


O part.:2:; Symb. Seg. 5.6. | 


- See after for.the Rule of Rejoynder. 


» y 
- 


Sarrejoynder, what." 


And: the next follows. a. Surrejojwder, 


or -a; ſecond Defence-of the: Plaintiffs 
Action, oppoſite:to'the Defendants Re- 
joynder, YVVeft part 2. Symb. Seft.57. . 

. And every :one ;of theſe: muſt be; a 
fuficient Anſwer tothe Matter objec&- 
ed: by. the adyerſe; party , and follow 
and enforce the Matter offered by him, 


_ that did plead before. 


. 'And as the Replication muſt not dif- 
fer from the Count , ſo neicher muſt 
the Rejoynder from the Bar, Co. Lir. 


See for the Rules, after. 
| iy Reba, end Surrebutter; | 
- Sometimes ( tho? very rarely ) the 
parties go ſo far in pleading , that it 


comes to a Rebutter and Surrebutter, be- 


fore any Iſſue or Demurrer : As, 
n 
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In Hl. Term 1652.:rot. 225. Scarbo- 
rough verſus Boyle, Action againſt the 
Defendant, being the Son and Execu- 
tor of his Father ; and ſets forth, That 
another of the Father's Sons being In- 
debted to the Plaintiff, 1» conf. quod x.Count: 
guer” deſifteret proſequi Breve de Ne exeat 
Regu' wer!{ms fil Pater aſſumpſit dare ſatiſ- 


fattion Quer* pro Debito, &c. 


: Defendant pleads Statute of Limita- ., pjex.. 
tions. ; 
Quod alias tulit breve originaÞ & ſuper- 3+ Replication: 
inde utlagat fuit, Et poſtea utlagaria wre- 

wers', Et Quer' recemer tulit al? breve, 

x Cr0.294. 03.312. I Ini3.282.$tih44.0, 


I. 
Quod fuit Miles die Impetrac? Brevxs. 4+ Rejoynder. 
Adinde, Quia comperuit per nomen Ar", 5. Eſtoppel. 

&c. 

Imparlance adinde & Rebutter. * PR Su 
Quod tempore comparent? dixit, Quod fuit ;,* gyuuer. 
Miles, | 

Quod dixit, Quod fuit Miles ; ſed Quod 8. Surrebutter. 
comparuit per nomen Armigeri. | 

Adinde, Et pro Cauſis, That the Taid 9. Demurrer, 
Surrebutter of the ſaid W. is ſuperfluous, 
and not formal, according to the uſual 
and legal Form of Pleading : And for 
that alſo, Thar the ſaid Surrebutter 
is uncertain double and ſuch as the 
faid R. can take no certain Iflue upon, 

CCC. | 

—— and Judgment pro Quer”. RE 

Having 
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Having thus touched-upon the ſeveral 
parts 'of Pleading,. which may be or- 
derly one after another (tho? rarely) in 
one Suit; I ſhall next enlarge upon the 
ſame, . with many other Accidents and 
+ Incidents to Pleadings.. Op jt 


WL And firſt of Continuances Oc. 


Emtinuance,  - Thefore firft', After a Suit is begun, 
| and the party that is Plaintiff hath de- 
clared ; he muſt continue his Suit from 
day to day, and from Term ro Term, 
elle the advetſe party might take ad- 
vantage of it ; and that is called a Con- 
tinuance ; which is nothing elſe but the 
proroguing of a Suit from time to time, 

- to keep it in being: And this is ſome- 
. times by the A& or Ordinance of the 
' Court, and ſometimes by the A& or 
Agreement of the parties, F.N. B.15 4. 
- 7 H4.39. Finchs Ley 66. | 
Whenthe Court doth give the parties 
further day and time, then it is called 
| Dies datus. | | 
Prece partium. When the Continuance is by aſſent 
and agreement of both Parties, then it 
is faid to be Prece partium, or Ex aſſen(# 

Dartium. 

Alſo there is a proroguing of a Suit 
by the Court, which is ſometimes by 
Adjournment ; as, 


Dies d4tns. 


When 


a <4 © OY 


am Aa 


ave ET mn © com> va: _ 
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When any Court isdiffolved, and de- 44jowrnmen, | 
termined, and afligned to be kept ”** | 
again at another placeor time. 
And this is ſometimes by Impar- 
lance. 
And ſometimes by Journies Accounts, Journies Ac- 
which is alſo a kind of Continu- 5. 
ance of a Suit begun, and inter- 
rupted, Bro. Default 34. Finch Ley 
G7. 6 Co.10. 
And there is Darrein Continuance , Darrein Con- 
which is the laſt day of the prorogati- '#7#2n. 
on of the Suit; and after this Continu- 
ance regularly a man can plead nothing, 
Kitch. 102, 199. | 
But ſee where *tis in the diſcretion of 
the Juſtices to allow -or diſallow, 2 Cre. 
261. Yelv. 181. Obſerve after. 
And if the Suit be not thus continiz- Diſcontinuanite. 
ed, it {will be Diſcontinued or Inter- 
rupted ; which being done, the Plain- 
tiff is without day, and muſt begin his 
Suit anew. So allo if the Suic be 
yg ng , = not well continued ; 
then it is a Miſcontinuance , and pro- ,,.-...........: 
duceth the ſame effe&t, as a Diſconti. A 
nuance. 
For by this the Suit will be determin- 
ed , 11 Co. 38. Finch's Ley 4.31. Co. Lit. 


345- 


And as the party may determine his 
Suit negligently, as before; ſo alſo may 
he end it wilfully, and that ewo ways ; 

| 1. Either 
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Retraxit. 1. Either by -Retraxit; which 1s where 
the Plaintiff or Demandant.cometh 
alone, or with the Defendant in 


Court, and ſaith, He will proceed” 


no further 3 which will be peremp- 
tory and a perpetual Bar, and may 


7 be pleaded as a Bar to the Plaintiff 


in any other Action for ever. 


Non-Suit, 2. By Non-Suit ; which is, when the 
Jury is ready to appear, or to give 
up their Verdi&; or, when upon a 
Demurrer a Day is given, and at 
that time the Plaintiff or Deman- 
dant being called , doth wiltully 


make default , and renounce his 


Suit after Appearance , 8 Co. 58. 
 1O Co, 13g. | 
See more of theſe after. 


Secondly, To the Plea, or Bar, 


Pleas are divided into General and 


Special. | 
- The General Pleas are well known, 


and many Books full of them, and ſo | 
they are of Special ; but if the Special _ 
Pleas have not been judged on in the 


Courts of V/Yeftminſter, then they muſt 
be proved by the Rule. 


Nox 


What he thinketh good in the defence 
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Nor ſum Informatus is a formal An- Non ſam Ins 


ſwer of courſe made by an Attorny, {*=ams: 
that is commanded by the Court to ſay 


of his Client, by the which he 15 deem- 
ed to leave his Clientundefended ; and 
ſo Judgment pafleth for the adverſe 
party. | | 
But this properly is no Plea of the 
party, but an Excuſe by the Attorny, 
and will fave him Damages in a Wric 
of Deceit , if it ſhould be brought a- 
gainſt him. | 
| Nil debet is a General Anſwer uſed Nil geber: 
| to an Action of Debt without Special 
| ty, whereby the Defendant doth al- 
ledge, that he oweth the Plaintiff no- 
thing. | 
Net Guilty is a kind of Plea uſed to Non Culpabilis 
Actions of Treſpaſs, or the like, where- 
by the Defendant doth abſolutely deny 
the Fat wherewith he is charged; and as 
this is the General Anſwer in an Action 
of Treſpaſs, which is an Action Cri- 
minal -givilly proſecuted 3 1ſo it is 
alſo in all Actions crimihally follow- 
ed, either ar the Suit of the King, 
or other, wherein the Defendant de- 
nieth the Crime ohjeated unto him. 
See New Book of Entries, Tit. Non Cus- 
pabilzs, &*c. | 
 Riens avere, it is a kind of plea uſed Riens arers. 
to an Action of Debt upon Me ” 
F (© 


wo 


Full Defence, 


Forin ſecum 
placitum. 


Ancient De- 
meſne 


Full Defence. 
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. of Account , whereby the Defendant 


oo alledge, that there is nothing be- 
hind. 

For theſe and ſuch like, ſee the New 
Book of Entries. 

Moſt Pleas begin with a full Defence: 
Vn &- defend vim O& injur” quando, &c. 
(Co. Lit. 127.) 5. e. Quando, Ubi, & 
Quomodo Cur' videbitur. Obſerve more 
hereafter. 

* There is alſo a Plea called a Forein 
Plea; which is, when the Defendane 


_ doth plead ſuch Matter , that if it be 


true, the Cauſe cannot be tried in that 
Court. As to an Adtion in the Mar- 
ſhal Court, the Defendant pleads, That 
the Cauſe of Action did ariſe and ac- 
crue within the City of London out of 
the Juriſdiction of their Court ; and ſo 
of the like. 

Alſo to plead the Lands in queſtion 
are Ancient Demeſne, and ought to 
be pleaded in the Court of the Man- 
nor of which they are holden, and 
demand Judgment , if the Court may 
hold plea of them ; and if they 10 be, 
this will abate the Writ before, or after 
Anſwer, F.N.B. fo.14. d. 128.4. & fo.4. 
B5C. 

Put Note, That though this Plea 
may be pleaded after Imparlance, yet 
it hath been held, That if the Defen- 
dant maxe a Full Defence , he cannot 

alter 


en #3 Dn a. die” AE. 
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after that plead to the Juriſdiction of the 


Court. See Stile's Pratt. Rep. pag. 244. 
And in regard by a Forein Plea, the 


| Defendant doth retule the Judge as In- 


competent, becauſe the Matter in hand 
is out of his Precinds , and thereby 
doth endeavour to hinder the Proceed- 
ings cf the Court, and to delay the 
Plaintiff ; therefore the Court doth u- 
lally- make the Defendant ſwear his Plea 
to be true, or elfe enter up. Judgment 
for want of a Plea, Stile's ibid. & p.2.2 3. 
See Kitchen, fo.7 5: 4 H. 8.2. 22 H. 8.2,1 4. 
It is alſo-a Forein Plea , when. any 
Felon pleadeth: the Matter to be done 
in a Forein County, whereof the Judge 
(before whom he is tried ) may not 
have Conufance, but mwuſt be tried in a 
Forein County. See Terms of the Law. 
There is alſo Double Plea. 


As where the Tenant or Defendant »,,z1 p14 


pleadeth ſuch a plea as containeth two mbar, 


Matters , either of them being a ſufh- 
cient Bar to the Action : Which the 
Coure will not admit, though ſome 
think 1t ought the rather to be admit- 


| ted; becauſe a Man may have two good 
|. Defences, and perhaps in the Iſſue he 


ſhall fail in proving the one, and yet 
be able to carry the Cauſe by the other, 
See Cow. Interp. Tit. eod. 


F 2 \ ar 


Not to be al. 
lowed. 


Rules to hnow 
& Double Plea. 
I, 
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Sir Tho. Smith (in his Repub. Ang”, 
Lib. 2. Cap. 13-p-57.) ſuppoſeth the Rea- 
ſon, why the party having two De- 
fences or peremptory Exceptions, as 
he calls them, ſhall be compelled to 
chooſe one of (them and if he fail-1n 
that by the Verdi& of 12 Men, he 
ſhall loſe his Aion and Cauſe) is, be- 
cauſe the 12 Men be commonly rude 
and ignorant ; and ſo conſequently, 
not to be troubled with over- many 
things at once. 

However it is, This Double Plea is 
not admitted in the Common Law, nor 
by the Court ; but the Defendant ſhall 
be put to amend it, unleſs they be ſuch 
as one of them do depend upon the 
other ; and then, if he may not have 
the laſt without the firſt, both may 
be admitted. But when the Iſſue 1s 
taken by the Plaintiff upon the one , 
he cannot have the advantage of the 
Inſufficiency of the Plea ; for then he 
hath waived the other, Kelw.37. 11 Co. 
52. | 
So if he Demur , and ſhew it for 
Cauſe, and the Defendant joyneth in 
Demurrer , he loſeth his advantage of 
Amending, 8&Cc. | | 

Theretore ic is well to be obſerved, 
when the Plea is double, and when 
not: For if a man alledge ; ſeveral 
Macxters, the one nothing depending - 

tng 
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the other, the Plea is accounted dou- 
ble ; if they be mutually depending one 
on the other, then it is accounted but 
ſingle, Kitch, fo. 223, 224. 

Stile's Prat. Reg. p. 236. laith, a Dou- 

ble Plea is ſuch a Plea, that one ue 
cannot determine all the Matter itſua- 
ble that is contained in it; and alfo 
where the Defendant is put to a double 
Anſwer; and ſuch a Plea is not a good 
Plea. 
Again he ſays, (Page 2 34.) Although 
a Plea do contain divers Matters in it, 
upon which an Iflue may be taken; yet 
$his Plea is not-double, if the Plea could 
not have been good without alledging 
all thoſe Matters in ir. 

For though the Law doth not allow 

Captious Pleas ; yet it doth not de- 

_ ny the Detendant to plead all ſuch 

Matters that this Caſe affords for 
his juſt defence. 
_ And, (Page 246.) Ii one be com- 
pelled to alledge double Matter in his 
Plea; yet if he do infiſt upon one of 
them, the Plea is not double. 
For upon that Matter upon which 
ic is inſiſted upon , ſhall Iſſue be 
' joyned. | 

Where there is but one Tenant, or 
one Defendant, he cannot have two 
ſuch Pleas as each of them do go to 
the whole ; but where there are di- 

F 3 Vers, 
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. Proteſtando, 
W188. 


Rules contern- 
ing the Pro- 
teſtando. 


\ 
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vers, each-of them: may plead ſeveral 
Pleas, which extend to the whole, Co. 
Lit. 303. 49, T1 

Therefore to prevent. this Double 
Pleading, they make uſe'of -a Proteſta- 
tion ; which is a defence of fafeguard-to 
the party, which maketh it from being 
concluded by the At he is aboutro do, 
that Iſſue cannot be joyned upon it; 
Plow. 2.76: b. Regiſt. Orig. fo; 306; b; See 
Cowel's Int. Tit. eod. WY 

But more clearly , Proftetation 15 an 
Excluſion of a Conclufion, that a party 
to an Aion may by'pleading incur ; 
or it 15a Safeguard to'the'/party, which 
keepeth him from being :concluded-by 
the Plea he is to make, if the Iſſue; be 
found for him. See Co. Li. fo; 124. © 


This Proteſtaudo is a Form of Plea- 
ding, where one will. not dire&ly af- 
firm or deny any thing which is alledg- 
ed by another, or by himſelf ; And it 
i5 in two farts, : Nik 


1. One, when a man pleadeth any 
thing, which he dare not direaly 
affirm , or that he cannot plead, for 
fear of making his. Plea double; as if 
in conveying to himſelf (by his Plea) 
a Tice to any Land , he ought 
to plead divers Deſcents by divers 
perlons , and he dare net affirm, That 
F they 
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they were all ſeized at the time of their 
Death ; or although he could do it, yer 
it will be double to plead two Deſcents, 
of both which every one by himſelf 
may be a good Bar. Then the Defen- 
dant ought to 'plead and alledge the 
Matter , interlacing the word Prote- 
ftando ; as to ſay (by Proteſtation) That 
ſuch a One died ſeized, &c. and that 
the adverſe party cannot Traverſe. 

2. Another is, when one is to An- 
| fſwer. to Two Matters, and yet by the 
| Law he ought to plead but to one; 
then in the beginning of his Plea, he 
may ſay Proteſtando &* non cognoſcendo, 
ſuch part of the Matter to betrue, (1nd 
| then making his Plea further ) Sed pro 
Placito in hac parte, &c. and fo he may 
take Iflue upon the other part of the 
Matter; and then he is not concluded 
by any of the reſt of the Matter he 
hath by Proreftaction ſo denied , bur 
that he may afterwards take Iflue upo 
it, | 

See Terms of the Law. 

See alſo Finch*s Ley 359. 
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There is alſo (or eſpecially hath been) jc, pic: 
a ſort of Pleading, called Faint Plead- whats, © 
ing ; which ſignifies a falſe,covinous, or 
colluſory manner of pleading to the 
Deceit of a Third party. See 34, & 35 


H. 8. ca. 24- 
F 4 And 


Colour defined. 


Of Pleadings. 

And it ſeems, That formerly Fines 
were taken by Sheriffs, Baylitfs, &c, in 
the County Courts, and Courts Baron, 
upon ſuch Pleadings ( by way of Lt 
cenſing them : ) Therefore by the Sta- 
tute of Marlebridge, 52 H.3.cap.11.the 
Writ Beau-Pleader was giyen ; ThisWrit 
Fes (faith Fitzb. in his Nat. Br.fe.270. 


-A. B. C.) where the Sheriff, or other 


Bayliff in his Court , will take Fine 
of the party, Plaintiff or Defendant, 
for that he pleadeth not fairly ; and 
this Writ is to forbid them to take ſuch 
Fine. 

The Statute provideth, That neither 
in the Circuit of Juſtices, nor in 
the Counties, Hundreds, or Courts 
Baron, Fines ſhall be taken of any 
man, &Cc. 20s, 

See one Caſe of Colluſion in Regie. 


Orig, fo. 179. 


Colour in Pleading, fignifieth in the 
Common Law a probable Plea, but in 
truth falſe, and 1is'to the end to draw 
the Tryal of the: Cauſe from the Jury 
to the Judges. See Terms of the Law, 
Tit. eod. See Brook. Tit. Colour fo. 64. 
I 40, Oc. SY bs 
' This Colour is a fained matter, 
which the Defendant or Tenant uſeth 
in his Bar, when an Action of Treſ- 
paſs , or an Afliſe is brought againſt 
BR: --- -- him, 
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him, in which hegiveth the Plaintiff or 
Demandant' a ſhew at the firſt ſighr, 
that he hath good Cauſe of Defence ; 
and is to the end to bring the Action 
from the Determination of the Jury, 
to the Determination of the Judges : 
It is therefore always of a matter in 
Law, and that which may be doubtful 
to the Common People, See Cow. Int. 
verb. cod: oe? 

As in an Action of Treſpaſs, for 
taking away the Plaintiffs Beaſts; The 
Defendant Pleadeth , that before the 
Plaintiff had any thing in them, he him- 
ſelf was poſſeſſed of them, as of his 
own proper Goods, and delivered 
them to A. B. to deliver to him again, 
when, &c- and that A. B. gave them to | 
the Plaintiff, and the Plaintiff ſuppoſ- 
ing them to be 4. B's, took them of 
him as a Gifc ; and the Defendane 
took them from the. Flaintiff ; where- 
upon he hath brought the Adtion; 
This is ſaid to be a good Colour. See 
Do&#. & Stud. Liz 2. Cha. 4.3. See 10 Co. 
_ Leyfeilds Caſe , and there *tis 
aid. oh 

i. That Colour ſhall not be given Rus concery 
where it goeth to the Barof the Right, '”% _— 
for it would be in vain to give Colour ,;,., _ 
of Right, and to Bar him, if he had wyere wor, 
Right; as if a Collateral Warranty , 

Fige, Statute, &g. be Pleaded, or if he 
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claims by a Wife : Othewile where he 


Pleads a deſcent, for this doth not Bar 


the Right, but the Poſſeſſion ; he who 
claims by Sale in a Market overt, ſhall 
not give Colour it he Pleads general- 
ly : But if he Pleads, that F.S. was 
poſſeſſed as of his own Goods, and ſold 
them in a Market overt, or waived 
them, There he ſhall give Colour, be- 
cauſe he confeſſeth no intereſt in the 
Plaintiff. | | 
2. If the Defendant claims by the 
Plaintiff, he ſhall not give Colour. 
3. If the Plea be to the Writ, or A- | 


tion of the Writ, no Colour ſhall be 


g1VEn, 

4. Colour ſhall not be given in Caſes 
of Tithes ; for to whqamſoever the 
Lands belong, the Tithes belong to the 


Parſon. 


xr. Colour_oughtto be a doubt to the 
Lay Gents. | | 

2. It muſt have continuance. | 

3. It muſt be ſuch a Colour , That 
if it be effectual, will maintain the A- 


&aion. 


4. [t ought to be given by the firſt 
Conveyance. | 
And by Brook 64, & petit Bro. 53. 

1. That Colour ought to be matter in 
Law, or doubtful tothe Lay People. 


2. It 
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2. It behoves, that Cotonr be ſuch, ſo 
that if" it be true, that of ſuch Poſſel- 


lion the Plaintiff or Demandant may 
have their Aion. 


' 3. He which juſtifies as Servant, and- 


conveys Title to his Maſter, ſhall give 
Colour. | 
4-Colour by Poſfeflion in Law is good, 

I. Colonr ſhall not be given to one, 
who is: mean in the conveyance, but 
to the Plainciff. 
- 2 Shall nor be given to a Stranger 
who enfeoffed rhe Plaintiff; nor ſhall be 
given tothe Defendant. E 

\3. It ſhall not be given by a Polſſeſ- 
fion determined ; fo where it appears 
in the Pleadings that the Poſleflion is de- 
termined; ' + ſhall be 'given by an E- 
ſtate. defeated, on oh 

'4. Where the Defendant binds the 
Ripht'of the Plaineiff by Feoffmenr,with 
Warranty , Releaſe, Fine , Recovery, 
Diſſeiſin and Re-entry and the like; 
There needs not any Colour. , . 
"'5. He which lays tio property in the 
thing, but takes ir as a Diſtreſs, and the 
like, ſhall not give Colour. 

'-6. Colour ſhall not be given, but up- 
on a Plea in Bar. 

7. Colour ſhall not be given but by 

him, by whom you comtfience your 
Title, and not by a, mean in the con- 


Veyance, 
8. He 
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Di latory and 
frivolous Plea. 


ing a Dilatory. 


Rules contern- 


Of Pleadings. 

$. He which Pleads co the Writ, ſhall 

not give Colour. 
There is alſo Colour expreſs, and 
Colour implied; but ſee more of this af- 
ter, where in part of an Argument fect 
down, theſe two differences are ex- 
plained. 

And where- the Defendant pleads a 
Dilatory and Frivolous Plea, tothe in- 
tent to delay the Plaintiff, and to hin- 
der him from going to Tryal ; The 
Court will upon the Plaintiffs motion, 
order the Defendant to Plead ſuch a 
Plea as he will ſtand to, or elſe to ac- 
cept of a Demurrer unto his Dilatory 
and frivolous Plea; and if he do it ac- 
cordingly, and ſuch his Plea be not good, 
the Court will not after permit him to 
amend it, Sriles Reg. 2.34, 237. 

A Plea in Abatement is only Dilato- 
ry, and is not to bring the matter.inque- 
— to an Iſſue, but to delay the Plain- 
tiff. | 

And if ſach a Plea be over-ruled, 


there ſhall be a Reſpondeas Oufter, that 


is, the Defendant ſhall be ruled to put 
in a better Plea. | | 

But upon oyer-ruling of a Plea, which 
is Pleaded in Bar of the Action, Judg- . 
ment ſhall be given againſt the Defen- 
dant', for ſich a Plea is peremptory , 
Idem 242. | 
Fl But 
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But if it be doubtful between the Par- Dou#7fw! Plea. 
ties, whether a Plea be good or not, it | 
cannot be determined by the Court up- 
on a motion made,that the Court would 
deliver their Opinions , whether it be 
good or not; But there ought to be a 
Demurrer upon the Plea ,' and upon 
hearing of Arguments thereupon, the 
Court is to judge, whether the Plea be 
good or bad, Idem 244. © 
A Dilatory Plea ought to be Pleaded 
upon giving the firſt Rule in the Office 
for the Defendant to Plead ; and a Plea 
in the chief, muſt be Pleaded after che 
ſecond Rule given to Plead. 
And this is the reaſon, That Judg- 
ment cannot be entred againſt the De- 
fendant for want of a Plea, until the 
time given by thetwo Rules to Plead be 
paſt, Idem 2.42. Mich. 2.4. Car. B. R. 
A Dilatory Plea upon a Demurrer is 
not peremptory, but it is otherwiſe up- . 
on an Iſſue joynd, Idem 241. | 
If one Plead a Plea that is not good, 78 Plc. 
and the Plaintiff doth Demur upon it, 
he cannot afterwards amend that Plea 
without the Plaintiff's conſent ; for the 
Defendant ſhall nor take advantage of 
his own ill Pleading, 1dem pag. 24.3. 


Traverſe. 
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Traverſe what. 


% 


Rules for the 
Traverſe 


Of Pleadings. 
| Traverſe. 


Many times it is neceſſary. to T'ra- 
verſe ſomething charged in the Decla- 
ration, &c. which-is no more. than. to 
deny itto be true, in theſe words Abſe 
hoc, &#c. Kitch. 140, 227. 

And ſometime it is of the Matter: 
| Sometime of the Manner. _ 

Sometime of: the Day or Year. 

And fometime of the place. Obſerve 

aſter. | 

If one will take a Traverſe to a De- 


claration, he ought to Traverſe that part 


of it, that the doing thereof will make 
an end of the Matter, for which the 
Plaintiff declares, and then is the Tra- 
verſe good, Pratt. Reg. 318. 

So where there 1s a Dilleiſin, and a 
Deſcent alledged in a Declaration, if 
the Traverſing of the Diſſeifin will make 
an end of all the Matter, there the*Di{- 
ſeiſin is to be T'raverſed, and not the 


Deſcent; that is in ſuch Caſes where by 


Suppoſition, the party may come to the 
Eſtate by Difleiſin, Idem 318, 319. 
Where the Defendant bath confeſſed 
and avoided all the Matter that is con» 
tained in the Declaracion, there he need 
not totake a Traverſe, for this is a full 


anſwer of the Matter alledged, Idem ” 


319. 
| 50 


Of Pleadings. 
So where the Defendant hath given 
2 particular anſwer in his Plea, to all 
the material Matters contained in the 
Declaration , there he needs not to 
take a Traverſe, for a Traverſe is a 
denial of a thing, and when a thing is 
anſwered, there needs no denial, Iderm 
I 38. 

The conſideration in an Afſumpſit is Conſideration 


not Traverſable , .but the general If- no: Traverſadle . 


ſue muſt be: Pleaded, and the confide- 
ration given in Evidence, Her. 59. But 
ſee 1 Cro. 201. 250. 273. Hob. 128, 
where *tis ſaid it may, if it be Execu- 
tory. 


Awver ment. 


Sometimes there mult be an Aver- A4vermevr. 
ment, which is a profer to make out or 
juſtifie ſomething neceſſary to maintain 
the Bar, and HER che Plaintiff's A- 
 &ion : And tis dividedinto general and 
particular. 

General Averment is the concluſion G'er-!. 
of every Plea, Bar or Replication ; and 
other Pleadings containing matter aft- 
| firmed, ought to be averi?d, Es hoc pa- 
ratus eſt verificare, &c. 

Particular Averments are, as when Prticular. 
the Life of the Tenant for Life , or 
| Tenant in Tail are averred, or that 


the perſons or places in the Count and 
Bar, 


Rarr”. 


Plea. 


RepT'. 


Eftopple. 


Pleadings. 
Bar,8c. are the ſame, Co.L5t.303, 362.0. 


Counts and Avowries in nature of 


Counts need not be averi*d, 16:4. 302. 
Br. Averment $1. See after. | 

I have hereunto put an Argument 
made by an Excellent Lawyer of theſe 
times, wherein are touched many things 
concerning Averment, with other ſpe- 
Cial remarks in Pleadings. 

Lewknor againſt Mountague the Father, 
ſur ObP wherein I. 24. the Son, and 
W. M. the Father , were bound with 
Condition. | | 

That if the abowe-bounden William 
Mountague, 4o and (ball from. henceforth, 
&c. abſent, &*c. 

Defendant pleads, Quod pred” W. M. 
a tempore confettionis, &c. abſentavit,ec. 

Plaintitf Replies, and ſhews the whole 
Matter and Circumſtances,and how thar 
Bond came to be made &c. and then 


avers, That William Mountague Junior, ' 


is the ſaid YVYilliam mentioned in the 
ſaid Condition , & quod nom abſentavit, 
ec. But, &c. and avers, That the Ob- 
ligation in the Narr? and the Obliga- 
tion in the RepP, is the ſame, &c. 

Defendant iays, The Plaintiff ought 
not to ſay ſo, becauſe it appears to be an 
Averment againſt the Condition of the 
Bond, &c. 


Plaintiff 
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Plaintiff demurs, for cauſe, That the Demurr”. 
Defendant has not anſwered the Plain- 
. | riffs Replication, and does not confeſs 
and avoid, or traverſe the Matter in it; 
a and alſo, for that the Matter of the Re- 
> | joynder is inſufficient in Law. 
5 Defendant joyns in Demurrer. 


| Upon this pleading the Queſtion 


p 15 


: | 
| Vhether the Plaintiff be eſt opped, to take The Queſtion. 
| | ſuch an Averment as he has done, That - | 
William Mountague Funior, x William 

| | Mountagve mentioned in the Condition 2 


. The uſe of an Avermient, 1s to aſcer- 

| tain that to the Court, which is gene- 

| rally or douhtfully alledged, that ſo 

\ | the Court may not be perplexed of 

| whom, or of what it ought to be un- 
derſtood. 

And a man ſhall never be eftopp'd 
from making fuch an Averment, for 
aſcertaining the intent of the Parties, 
if it be not ntterly inconſiſtent with 
the Deed: For an Eſtoppel being to 
conclude a man from ſpeaking the 

 Fruth, muſt be certain to every intenr, 
it ſhall never be taken by Argument 
or Inference, Co, Lit. 35 2. 6. 


' And 
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And therefore, -if there be any uncer- - 
tainty in the Conſideration of a Deed, 
or inthe Thing granted, or in the Per- 
ſon to whom the Grant is made; the 
Law has allowed an Averment, to make 
this certain. - 

If the Conſideration in a Deed be 
defeQtive, it may be ſupplied by Aver- 
ment. As, | 

3 Co. 176. If a Bargain and Sale be made ge- 
Milemays erally, for divers good Conſiderations, 
—_ ., fo thar (as the Deed ſtands ) no Uſe 
.E 70.Smith f | : 
aud Line's Can ariſe; yet the Bargainee may ſup- 
Caſe. ply that by averring , That Mony was 
paid. 
v If 4: Covenants with B. to ſtand 
ſeiſed to the uſe of him and his Heirs, 
no Uſe will ariſe for want of a Conſi- 
deration ; but B. may aver, that he is 
of the Blood of A. and that the Coven- 
ant was made for the Advancement 
ot his Blood. 

Tho' there be an expreſs and parti- 
cular Conſideration mentioned in the 
Deed, yer another Conſideration may 
be averr'd, ſo it be not contrary to the 

Deed. | 
Dyer 146. G. P. and F. his Wife have Illue IF. 
4h Co. 3- Who has lilue KR. G. & «x? by Inden- 
712 Co. 40 ture, in Conſideration of 70 7. paid by 
vedells Ca/e- C. bargain and ell to C. for 3o years, 
Remainder to themſeves pro vitzs, Re- 
mainder to Hilliam pro wita , — 
_ OLD 


Of Pleadings. 
der to Richard, and one Collet the 
Daughter of C. in Tail; and a Reco- 
very is had to the fame uſes. Though 
there be no mention made of any Mar- 
riage or Joynture, yet it may be aver- 
red, That the Indenture was made in 
Conſideration of a Marriage between 
Rich. and Collet, for a Joynture for Col- 
let, becauſe it conſiſts well enough with 


the Deed, that there might be another 


Conſideration befides what is mentioned 
in it. | * 

In like manner if there be any un- 
certainty in the. Thing granted by a 
| Deed, chat alſo might be help'd by an 

Averment. | 


As if a Finebe levied of the Mannor ; ©. 15. a. 
of Scur, and there are two Mannors, Ew. Altham's 
. North Sour and South Sour,the party may C-/*- 


aver which Mannor the Conufor in- 
tended to pals; for this is a matter of 
Fac, which may ſtand with the Fine, 
and ſhall be cried by a Jury. 


And as the Confſideracion of a Deed 


and- Thing granted by it may be made 
certain by averment; ſo if there be 
_ any ambiguity or incertainty touching 

the perſon, by reaſon he is only gene- 
rally named or deſigned, an Ayermenr 
ſhall make that. certain, 


0 3 A 


_ © ns REI IE Fa uy oe Pei. EDGE” <2 art _ 


34 
5 Co. 68. 
Chenny's 

' Caſe. 
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A man deviſes Land to his Son 


Fobn» , and he has two Sons of that 


Name ; the youngeſt. ' Son may in 
pleading aver , That the Deviſe was 
meant to him , See Peynel's Caſe, 47 
Ed. 3.16. 6. Jos 

And yet the Statute of Fills requires. 
That a Will concerning Lands ſhould 
be in Writing : And the Rale of Law 
15s, That the Conſtruction ought to be 


colleted out of the words in Writing, 


and not by Matter dehors. 
So if a Will contain no more than 
theſe words, I deviſe my Lands to 4. 


and the Name of the Deviſor is notin 


the Will, yet the Deviſe is good ; and 
both the name of the Devifor , and 
the Lands deviſed, ſhall be made out 
by Averment. | 


The Law «4loes fo favour the intent. 


of the parties , that it will in ſome 
Caſes allow a Deed to be exponnded 
differently, from the ordinary and 


moſt natural import of the words, if 


it be averr'd, That the parties did in- 
tend ſuch a Conſtruction ſhould be 
made. 

A Bond bears date the 234 day of 
May, and is to pay Mony on the 246 


. Cay of May next enſuing : 'The Book 


ſays, It was agreed by the Court, That 
tne nainral and proper conſtruction 
was to make the words [Next enſuing | 
Telats 


} 
| 
| 
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relate to the Day, and ſo that the Roll's 7:z. 


Mony: was payable the day following ©" 
the-idate of the Bond. But yer if ir ©**v'ey wor 
be made appear that the intent of the 
parties was, That the Monies ſhould 
not be paid till the Year following, 
the Court will expound: the words ac- 
cordingly. 125 7: 
And to this purpoſe the Caſe of /Vel- Hob. 269. 
don. and Wilkinſon ſcems yet ftronger ; 
for there the words of the Condition 


Hillbanck 251. 


' were interpreted by Averment of mat- 


ters dehors. | | 
That which ſeems to. be the only Ob- 6 Co. 20. 
jetion: to the Averment inthe preſent 0#jefror. 
Caſe is, That where there 1s a Father 
and; a:Son-of the:ſame Name: (as here;) 
if William Mountague be named gener- 
ally it fhall be intended ro be PF. 
lam the Father. _ | 

And it is true, generally ſpeaking, 
the preſumption cf the Law is fo; bur 
it is' ſuch a Preſumption as ſhall ſtand 
ſo long only donec probatur in cotra- 

Y1UMR, 

The very {ame Book which fays , 5 ©. .«. 
That where J. 5. is named generally, it Gregorie's Cafe. 
ſnall.. be intended }J.. S. the Father ; lays 
in the ſame place, 7f there be twp Bro- Rejpanſ. 
thers called ]. S. and ].. S. be named pene- 
rally, it ſhall be intended of the Elder ; 
ſo that the preſumption of tbe Law z the 
ſame as in the caſe of the Father. And 


G 7 yet 


$6 


4 Co. 7 T, 
Hind's Cafe. 


Hob. 22, 
Mo, 1ios. 
Lane againſt 
Cooprzr. 
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yet. my Lord Cheyney's Cale , and in 
Peynell's Caſe, which have been menti-- 
ond, it was ſolemnly ſetled, that againſt 
that general Preſumption ,- it might be 
ayerrd that the younger.Son was in- 
cended. * | Ty 
In Hind's Caſei, where the Plaintiff . 
ſhews, That a Deed was Inrolled Ter-- 


' mino Paſch. 20 Eliz. the preſumption 


of the Law is, that it was InrolPd:the 


- firit day of ths Term. But tho' this be 


the general preſumption, and Matters 
of Record are of ſo high a nature, that 


_ all perſons are concluded to deny what 


appears there ; yet the Defendant:ſhall: 
be admitred tro aver, That the Deed 
was not -Incoll'd till fuch a Day in the 

' So -thar this general Preſumption of 
Law works no Eſtoppelt ; the parties 
are at liberty to ſhew the contrary, as 


_ It was in that Caſe! If it were other- 
wiſe great Inconveniences would fol- 
-- Tow ; whereas there 1s .no inconveni- 


ence by allowing the parties to make 
the Truth appear. © 

See: the Conſtruction of the word 
Senori puero in a Fine levied, where 
the Daughter was allowed to aver, 
That the intent of the Conuſor was 
not to reſtrain it -to the Male-Child, 
but generally to the Eldeſt Child, and 
that ſhe was elder than the Son ; _ 
KI2*::'v "OS . . + 1+ ) : . TI11S 
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this Averment was agreed on by the 
Court, though the word Pzxer in con- 
ſtruction of Law fignifies a.Swn, and fo 
ſhall be expounded , unleſs the Intent 
of the parties be made out to be other- 
wiſe; yet in this caſe , the party was 
allow'd to explain the word to another 
meaning. 

The Caſes make it plain , That 
though the Law would preſume a 
thing to be fo, in caſe there were no- 


thing elſe appear'd , yet this ſhall not . 


eſtop the party, to ſhew what the true 


' Intent of the parties was , becauſe 


(according to the Rule before-menti- 
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oned ) it muſt not be Argument or Co. Lic. 352. 


Inference from any general intendment 
of Law which ſhall make an Eitoppel ; 
but a dire& and preciſe Certainty 
only. 

That which ſeems ſtrongly to prove, 
That this Preſumption of Law has no 


longer place, than till the party con- 


cern?d ſhews ſomething to take it a- 


way , 15 the Caſe of Srubbs and Coke: 
Where Stubbs Junior brought an 1- 


demptitate nomins, alledging an aver- 
ring, That the Sheriff endeavoured to 
levy Damages, &c. upon him, when as 
the Suit was againſt Ralph Stubbs Se- 
nior; and fo prayed to be diſcharged, 
and the Writ was allowed upon de- 
bate : Which it could not have been 


G 4 if 


| Jac. 623. 
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if the Preſumption of Law had been 
ſo ſtrong, that it could have been none 
other (tho' no Addition) than Ralph 
Stubbs Senior; neither would the Aver- 
ment have been ſaffered, but he muſt 
have taken his Remedy by an Action 
of falſe Impriſonment. 

It is to be obſerved, That the Rea- 
ſon given why, when a perſon is men- 
tioned without an Addition, it ſhall be 
underſtood and preſumed to be the Fa- 
ther, or the Elder Brother, is, becauſe 


he is the moſt notorious perſon ; bur if 


there be any thing appears upon the 
face of the Deed, which ſhews, that 
the moſt regard is not had to him, but 
to the other perfon, that Preſumption 
ſeems to be taken off. 


Now it appears upon the face of this 
Bond , That Wiliam Mountague Junior 


35 the perſon firſt named, which being 


ſo direatly contrary to the uſual and 
natural Order of placing perſons in 
Deeds, makes a Prefumprion, that il- 
liam Mountague the Younger was the 
perion chietly regarded in the buſineſs, 
and was the Principal in the Bond, and 
was the perſon concern'd in the Con- 
dition. | | 
*Tis true, in ſtrict ſoeaking, the De- 


tendant cannot be faid to be a Surety 
only ; (lo as to have a Writ De plegis 


acquite 
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acquietands, according to the Caſes in 


39 


Dyer :) becauſe that kind of Surety 15 Dyer 370. | 


now. diſuſed totally ; yet the perſon firit 
named in 'the Bond is always look?d 
upon as the Principal ; that is, as he 
whoſe proper Debt it is, and is fo ge- 
nerally called ; and the Law takes no- 
tice in point of Conſtruction, of what 
is become the General Practice and 
Uſage of the Kingdom. So that as 
there is a Preſumption on one hand, 
that the Father is meant, becauſe 
there is no Addition ; ſo on rhe other 
hand there is a' ſtrong Preſumption , 
that the Son 1s the perſon concern'd ; 
and that as he is the firſt perſon bound 
-in the Obligation, fo the above-boun- 
den William Mountague , in the Con- 
dition, relates to him, or otherwiſe he 
had not been named in the Bond be- 
fore his Father. | 


1. Upon the whole Matter , where 
there is a perſon named in the Deed, 
and ic appears that there are two of 
that Name, an Averment ſhall make 
ic certain which of . theſe two was 
meant. | 

2. That tho? if the Matter ſtood 
only upon the Deed, the Preſumprion 
of Law would underſtand by Fr. M. 
VViliam Mountague the Father ; yet thg 
parties are not eſtopp'd to ſhew rhe 
" Truth, 


21 Ed, 4. 44- 
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Trath, and to aſcertain by an Aver- 
ment, which of the two was intended 
by the parties. | 
3- That as this Caſe is, the Aver- 
ment is well made, and the Matter in 
the Replication does fully and clearly in- 
troduce it. TA 


If there ſhould be any Obje&ion 
made, as tothe afligning of the Breach, 
becauſe the Condition is, That ihe ſhall 
forbear to come into the Company of Jane, 
er to write Letters to her : . 

And the Breach goes onely as to his 
coming into her Company , but ſays 


.nothing as to his Writing Letters ; and 
that unleſs both be done, the Condi- 


tion is not broken. 
The Anſwer ſeems to be plain : 
Firſt, Becauſe the Intention of the 
Parties is apparently otherwiſe. 
Secondly, It is true, in ſome Caſes 
copulative Words ſhall be taken dif- 
junRively , and disjundtive Words co- 
pulatively ; but never, unleſs ſome ne- 
ceflity does require it, or ſome ab- 
ſurdity would otherwiſe follow. Bur 
here the Intent of the Parties does 
agree with the genuine conſtruction 
of the Words ; for the Verb [[Forbear] 
is but once uſed , and does equally 
relate to the YVriting Letters, and Com- 
mng- into the Company : And the word 
[Jane] 
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| ones but once: uſed alſo; fo that 


Tf he ſhall forbear' to come into the Com- 
pany of, and to write Letters to the ſaid 
Jane 7] can have- no other meaning, 
than that if he ſhall forbear both the 
one and the other ;'{o that if either be 
not forborn, . the Condition 15 broken. 

Tf an Objedatioe ſhould be made , 
That in the aſſigning the Breach more is 
alledged than what is. neceflary , be- 
cauſe it is ſaid, He came into her Company, 


and had her Company at Bed and Board ; © 


whereby the Defendant is drawn to take 
more into the Iſſue than what is ne- 
cellary.. £ pu, | 

" The Anſwer ſeems to be, 'That this 


_* Matter is but an Inſtancing, in what 


manner he had her Company ; and at 
moſt is: but Surpluſage, which will not 
vitiate the - Replication, nor put any 
neceflity upon the Defendant to An- 
Iwer it. pg | 
If the Condition of a Bond be, That 
A. ſhall not Aſſault B. If B. affigns for 
Breach, 'That 4. did Aﬀaule and Beat 
him ; ' this will not make the Pleading 
ill, and ſhall be only Surpluſage, as to 
the alledging of the Beating. 


Per Summers. 


: Mods 
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Que eſt eadem. 


Sremph 


Vuneore prilt. 


Mado & forma. 


Bond, CC. 
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Modo &r forma arewords uſed in Plea- 
ding, and iometimes they are only For- 
ma], and ſometimes they are Material. 
Theſe words are moſtly uſed. in the. 
Anſwer of the Defendant, whereby he 
denieth himſelf ro have done the. Thing 
laid .to his charge, Modo &- forma de- 
clarata. © Ry | 

See. Kitch. fo. 222. 2: 
Obſerve after, when neceſlary, when 

.no0ot, ; tft 

Que eft eadems are alſo words of Art, 
uſed in Pleading, and commonly in'a- 
juſtification of a. Trefpaſs, &c. which 
the Defendant ſaith is the ſame. Tref(- 
paſs, the fame Impriſoament, the fame 
Beating, &c, complained of inthe De- 
Claration,: 2, .Cro. 37 2]: opt 

In an AdQion of the Caſe, the-Plain- 
tiff ſaich ; That the Lord threatned bu 
Tenants at Will in ſuch ſort, as be forcd 
them to give up their Tenures. HE IDS 

The Lord for his defence pleadeth, 
That he faid to them, That if they mould 
210t depart, he would ſue them as the Law 
would : Which is the fame Threatning, 


&e. Kitch, 2,26. 


Where theſe Words are neceſſary, | 


and where not, fee after. 

Uncorg prift is a Plea for the Defen- 
dant, being ſued for a Debt due at a 
Day paſt, to ſave the Forteiture of his 


Saying, 


OI..AS \. Ss MS: oh. 4 


———— 
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Saying, That he tendred the Debt at the 
Time and Place , -and that there ws none 
70 recerve it ; and that he :s,now aiſc ready 
fo pay the ſame, 7 Ed. 6.89. Dyer. Vide 
antea 56, & poſtea-tit. Tender. | | 
.. Gow Aſſault demeſne, This is a Plea in Son Affaulr 
an Aſſault and Battery, which is, when demeſac. 
a man juſtifies, Thar the Plaintitf ftruck 
the firſt Blow, and that he (the Defen- 
dant) ſtruck in his own defence. 
This is a very uſetul Plea, 2nd proves | 
very ofren on the Defendants ſide. 
See, Compleat SYicitor 217. 
Que Fftate , or Cujws FHatum , it is 4 Que Eſtate, or 
manner of Pleading in a Plea or Count, Cujus Rarum- 


or elſewhere, whereby a man Entitu- 


ling another to Lands, &c. faith, That 
the {ame Eſtate that that other had,he now 
hath from him. See Bro. 'T'it. Que Eſt ate. | 

'Tis faid for Law, That if a man Ire- jp7, þ al plend 
covers Land from F. S. or dilleiſes ;:. 
7.S. he. may plead, That he hath his 
Eſtate, and yet he is in the Poſt, Idem 4.8. 

"Twas agreed, That a Que Eftate Not to one that 
ſhall not be allowed in one who is * 7x tn he 
mean in the Conveyance ; as to fay, ©7999 
That A. was ſeiſed in Fee, and enfeojfed B. 
whoſe Ettate C. hath, who enfeoffed the 
Defendant ; for the Que Eſtate ſhall be 
allowed only in the Defendant , or 
Tenant himielf, Iders 49. 


Note 


04 Of Pleadings. 


Net of a par- Note alſo, 'That'twas agreed by the 
zicular Eftate, Juſtices, That a man cannot convey an 
Oc. Intereſt by a Que Eſtate of a particular 
| Eſtate, as Tail, for Life or for Years, 
without ſhewing how he hath this E- 


Negativa Negativa pregnans, that is, a Negative 
pregnans,vhat, Plea, implying alſo an Afﬀirmative. 
and when. As if a man being impleaded to have 


done a thing upon ſuch a Day, or in 
ſuch a Place, demieth that he did it 12- 
do & forma declar'; which implieth n2- 
vertheleſs, that in ſome ſort he did it. 
Or if a man be ſaid to have alienated 
Land, 8c. in Fee; he denying, that he 
hath alienated in Fee, ſeemeth to con- 
fels, that he hath alienated in ſome $6- 
ther fort, See Dyer fo. 12. 7. 95. 
See Brook hoc Tutulo & Kitch. fq. 232. 
The Civilians have allo Afirmativa 
pregnans, Which implies a Negative. 
See Cow. Tut. verbo Negat pregnant. 
Obſerve _ 
| - © Nient Compriſe, 1s an Exception taken 
- ey to a Petition as unjuſt, becauſe the 
and whtn, thing deſired is not contained or com- 
prehended in that” Ad or Deed where- 
upon the Petition is grounded. For Ex- 
ample, One defijreth of the Court, to. 
be put in poſſefiion of a Houſe for- 
merly among other Lands, &c. adjudg- 
ed unto him. 
The 
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The adverſe Party pleadeth , That 
by Petition is not to be granted , becauſe 
though he had a TFudgment for certain 
Lands and Houſes, yet the Houſe into the 
poſſeſſion whereof be deſireth to be put, x5 
not contained among thoſe for the which be 

bad Fudgment. } 


See New Book of Suerins, Tit. eod. 
This ſeemeth to be eſpecially to hin- 


| der Execution. 


See Cow, Int. Tit. eod. 


Non-ability is an Exception taken a- Non-Abiliry, 
| gainſt the Plaintiff or Demandant upon #%ov. 


ſome Cauſe, why he cannot commence 
any Suit in Law, as” Premunire , Ont- 
lary , or Excommunication ; or becauſe 
he 1s a Stranger born, &c. Fitz, N.B. fo 
35- 4.65. 4.77.c. | 

And. by ſome there have been rec- 
kon'd ſix Cauſes of Non-Ability ; as, 
I, Outlary, 2. Stranger born, 3. Profeſſion 
in Religion, 4, Excommunication, 5. Ville- 
nage, and 6, Premunire. 

Yet its ſaid, the ſecond Cauſe hold- 
eti only in Actions Real or Mixt, and 
not Perſonal. 

See Cow. Int. verb. Now ability. 


Nen-Claim (eemeth to be an ExCeps= Non. Claim, 


tion againſt a man, &c. that claimeth whar. 


not within the time limited by Law, 
as within the Year and Day, in caſe 


| Where a man ought to make continual 
| Claim,or wirhin Fiye years aftera Fine 


levied, 


> 
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Non compos 
Mentis, what 
and wh). 


Non Culpabilis. 


' Non eſt actum. 


Non. Suit, 


. what, 


Non-Tenvre, 
what. 
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levied. - See 4 Co. & Cow. Interp. verb. 
_--. 

Now compos Mentis is of four" forts : 
Firft, He that is an Ideot born; Next, 
He that by Accident afterward wholly 
lofeth his Wits. Thirdly, A Lunatick, 
that hath ſometime jhis Underftanding, 
and ſometime not. Laſtly, He which 
by his own A& depriverh* himſelf of 
his right Mind for a time, as a Drunk- | 
ard, 4. Co. 124. 

' Non Colpaliler” » Vide antea p. 65. & 
pottea. 

Non eft f ella Vide poſtea. 

Non-ſuit is a Renunciation of the Suit 
by the Plaintiff or Demandant, when 
the Matter 1s 1o far proceeded in, as 
the Jury is ready at the Bar to deliver 
their Verdict, { Anno 2 H: 4. c. 7. See 
New Book of E f. verb. Non-ſuit, &c. | 

Vide antea p. 64. & poſtea. EE] 

Non-Tenure is an Exception to a | 
Count, by ſaying, That be holdeth not the 
Land ſpecified i in the Count, or at leaſt ſome 
part of it. | 

This is ſaid to be either General, or 
Special. 

Eſpecial, As that he was not Tenant | 

the day whereon the Wric was 
purchaſed. 

General, That he never, was Tenans in 

to the Land in Qeſtion. 

See New Book of Ent.Tit. eod. & poſtea. | 
Neu 
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Non ſum Informatus, See before P- 6 F's Non ſum Ins 
Non ſame Memorie , See before Now —_ 
Compos ments. 96. | ps "nas —__ 

.Non-Terw 1s the time of Vacation be- you. Term. 
tween Term and Term. Lamb. Arch. 


. fo. 126. 


Novel. Aſſignment, Obſerve after. Novel Aſſigns 
meAt, 


Y 
_ po 
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Rules for the Plea or Bar, &c. 


| ez The Pleadings in the Courts pj, j» 7.atis; 
of Weſt minfter muſt be entred in - 
Latin, Stat. 36. Ed. 3. ca.15. and Plead- 
ed in Engliſh. = | 
And it is intended in Law , that 
every Plea is entred when tis Pleaded : 
For anciently the Serjeants at Law did 
ule to Plead all the Pleas in Court at 
the Bar, and before they were entred 
they could not Plead them. Srile's 
Reg. pag. 241. And anciently all Plead- 
ings were in French. 14id. 235. But 
now the Entries are ſeldom carried 
in till the Efſoyn-day of the next 
Term. - | 
Every Plea muſt be Pleaded either z.,,, pj, 
in Bar to the Action brought, or in mf be cicher 
Abatement of the Writ upon which 7 Bar or 4- 


the Action is framed, otherwiſe it is 927ewer?, 


\ buc 
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but a Diſcourſe, and not a Plea, be- 
cauſe the Plaintiff cannot take an Iſſue 
upon it: And therefore if the Plainciff 
do Demur upon it as not ſufficient, 8c. 
and his Demurrer be adjudged good, 
he ſhall have Judgment againſt the 
Defendant. 16:4. 235. Peaſc. 23. Car, 
B. R. | | 
Denirrey ad. If one do Demur upon ſuch a Plea 
mics che Plea, as ought not to be Pleaded , by his 
Demurrer he doth admit the Plea. 16d. 
24T. $ 
Demurrer tom IF one tender an Iſſue in Abatement 
Iſſue in Abate» Of a Writ, and there is a Demurrer to 
ment over-rul- it, if the Demurrer be Over-ruled, There 
ed, muſt be a Reſpondes Ouſter, for the O- 
ver-ruling of the Demurrer 1s peremp- 
rory to the party, for the matter 1n 
Queſtion is not determined by the De- 
murrer, but only the goodneſs of the 
Writ brought. Tb:id. 240. . 
Plea in Alatz. One may (fometimes) Plead a Plea 
ment or Bar, © by way of Abatement, which is pro- 


ſometimes in- perly a Plea in Bar, and a Plea which is 


a;jcrextly uſed» zroperly a Plea in Abatement by way 
of a Plea in Bar; but this holds but in 

tew Caſes. Ibid. 241. -- Eh 

Pla in hots, A Plea in Abatement of the Writ, 
ment when 15 ought not to be received after the 
Detendant hath imparled; yet it it be 

' received, and the Plaintiff doth De-. 
mur to it , the Demurrer may be 


good. For the accentance after im- 
par- 


be recerved, 


Ce a Fl Ie 
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' come to be Tryed, for elſe the. Plea is 
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parlance, is no prejudice to the Defen- 
dant. 1bid. 241. 
Good matter muft be Pleaded in apt 7 4nd 0r- 
time, and in due Order, otherwiſe great ©” *9 % 9%er- 
| . Ju 
advantages may be loſt, Co. Lit. 302: | 
Every Plea muſt be dire&, and notby ,, 
x ca muſt bs 
way of Argument or Rehearſal ; and e- ;,, v4 per- 
very Man ſhall plead ſuch Pleas as are rinen:. 
pertihent for him,according to the qua- 
lity of his Caſe, 1514-307: TH 
Every Plea that a Man Pleadeth ought uf be Try- 
to be Tryable, otherwiſe the Cauſe can -%/e. 
receive no end, Co. Lit. Ibid. 
Pleadings which amount to the ge- gexeral 1ſue 
neral Iſſue, are not to be allowed, but ; r:ferr'd. 
the general Iflue is to be entred. New 
Book of Entries, fo. 24. + 
That which is Hluable ought to be 
Pleaded certainly, Kitch. 225, 229. 
Where the Defendant may Plead the uf be ſo 
veneral Iflue, he ought fo to Plead, pleaded as *0 


Certainty. 


' Thatthe whole matter inQueſtion may 77 */- whole 


; matter Iſſnable. 


not good, Sziles Reg. p. 237. 

Where the Defengant is n6t conſtrain- 
ed to Plead a Special Plea, he may 
Plead the General Iſſue proper for the 
Aion brought, and give the Special 
Mactcer in Evidence , /bid. 239. Sed 
Quere 1 Reb, Io7. 


"i In 
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General Plead- Tn many Caſes the Law doth allow 

ing allowed. General Pleadings, for the avoiding of 
tediouineſs, and the particular ſhall 
come on the other ſide. As if the Con- 
dition of an Obligation be to perform 

2H. 7.15. all the Covenants in an Indenture, if all 


4+ 7-12. the Covenants be in the Affirmative, he 


"xl o may Generally Plead performance of 


all : But if any be in the Negative, to 
Negative. 1o many he muſt Plead Specially : So 
Drs junfive. If any of them be in the Digjunctive , 
| he muſt ſhew which of them he hath 
performed : So if any of them are to 
be done upon Record, he mult ſhew 
them Specially, Co. Lit. 303.8 Co. 133. 
Turners Caſe; and 120. Bonhams Cale, 
9 Co. 25. 6I. 1o Co. 100. 3 Cro. 749. 

Mints verl. Bethel. 


A thing innmy Where a thing reſts in mine own no- 


own notice to be tice, T muſt Plead this particularly ; o- 
particularly therwiſe not, 14 H. 4.15.2 ' 7 £2 Ef, 
A 19 H.6. 32.78.21 Ed. 4.78. 12 H.8. 6. 
AX in Law Where one comes in by ac& in Law, 
and general the General Allegation lufhiceth, 10 Rep. 
#llegations 94. 2 H. 6.20. 35 H. 6. Monſtrans de 

faits. 118," 11 H. 4- 83. 44 Ed. 3. 26. 


12 FH. 7.14. | 
72in;s Spiritu- Things Spiritual may be Pleaded Ge- 
"4 necally, 11 H.7. 27. Iz H. 8.6. 


Where the Plex conſiſts of Matter 
infinite, it may be Pleaded Generally, 
5 Ed. 4. $. 10 Ed. 4. 5. 2 H. 7. 15. S0&e 
3 Cro. 749. 

That 


A{ziter infuite, 


Plea or Bar, (c. IOTI 


That which is alledged by way of 4legarion by 
Inducement, or conveyance to the ſub. 22 ance- 
ſtance of the Matter, needs not to be ſo 
certainly alledged, as that which is of 
the ſubſtance it ſelf, Plow.81.Co.Lit.303. 

When any ſpecial and ſubſtantial Special matter 
Matter is alledged by either Party, That #9 #: ſpecially 
ought to be eſpecially anſwered, and 9/4 
not to be paſſed over by a General Piea- 


ding, Co. Lit. Ibid. | 


. Matters of Record, eſpecially when yer; of Re- 
they ,are the Foundation or Ground of cor. 

the Suit of the Plaintiff, or the ſubſtance 

of the Plea, mult be certainly and tru- 

ly alledged; otherwiſe it is where it is 

but a conveyance : And the proczed- 


ngs and Sentences in the Eccleſiaſtical 
| Court, may be alledged briefly, Co. Lit. 


Ibid. \Plow. Com. 65. a. | 

All neceſſary circumſtances implied cirmmfances 
by Law in the Plea, need not be ex- implicd by Law. 
prefled : As in the Plea of a Feoftmenc 
of - a Mannor, Livery and Attornment 
are implied, Co. Lit. 303. 7 H. 75-3. 212 


+ . Ed. 4.1. 


Whena Man is Authorized to do any The ſubfance 
thing by the Common Law, by Grant, Ow of an 
Commilſion , At of Parliament, or; yn 5 muſt 
Cuſtom, he ought to purſue the ſub- ; 
ſtance and effect of the lame according- 


ly, Co. Lit. Ibid. 


Hy General 
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General Eflate General Eſtates in Fee Stmple may 
generally alleag- be generallyalledged,but ctheCommence- 
ed, but parti- ent of Eſtates in Tail, and other 
culars muſt be , 
Co particular Eſtates, muſt be ſhewed : 
| Unleſs it be in ſome Caſes, where they 
are alledged by way of Inducement, 
and the Life of Tenant in Tail or for 
Life , ought to be rverr'd, Co. Lit. 
Ibid. 
That whichs That that is apparent to the Court by 
apparent to the necellary Collection out of the Record, 
Court from the need not to be averr'd. 
«4404 Wherea Statute is recited, There one 
Mo Awerment . 
againſt Statute, MAY not aver, That there is no ſuch 
Null tiel Re- Record ; for ſuch an Averment doth 
cord. notlye againſt a Record, beinga thing 
of a falemn and high nature ; but an 
Averment is but the Allegation of the 
Party, Prad. Reg. pag. 19. 20. 
A Plea grounded upon a Statute, if 
not good, is not helped after Verdict, 
Item 243. : 
Not again the One may not aver a thing contrary 
Conaztion of an tO the Condition af an Obligation, no 
0bligatiom more than he may againſt a Record, for 
| the Condition is part ofthe Deed, which 
ſhall be ſuppoſed to be made upon good 
deliberation and before Witnelles, and 
not to he contradited by a bare Avers 
ment, Ide pag. 20. 
Words made Although words were not Action- 
Ationable by able in themſelves at the time of the 


7-e Dejendanis ſyeaking them, yet if an Action be | 
| brought 
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| 
| 


| 
| 
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brought for the ſpeaking of them, they 
may be made Actionable by the Defen- 
dants Pleading,by explaining the words, 
PraG. Rep. 350,351. 

hen a Count , Declaration, Bar , 0-/7on of r1me 
Replication, &Cc. is defe&ive in reſpect 97 place made 
of omillion of ſome circumſtance cf =_ ay = _ 
time or place, &c. There it may be/**9"* Pleas: 
helped and made good by the Plead- © 
ing of the adverſe party ; but if it be 
inſufficient in matter it cannot be help- 
ed, Co. Lit, 203. 

So incertain words in the Count Or zp;,.14 cerca; 
Declaration may be made good and Cer- 1a cerrain 
tain by a Plea in Bar, by the Defen: & :+ Plea. 
dants taking notice of the meaning of 
them, Pratt. Reg. 351. 

Surpluſage ſhall never make the Plea 
vicious, but where ?cis contrary to the 
matter before, 1bid. 

Yet the Plea muſt be ſingle and cer- >/:s uf 5: 
tain, for the Plea that doth contain du-/#2/: 2:4 cer- 
plicity or multiplicity of diſtin&t Mar- ”: 
ter, to one and rhe fame thing, where-_ 
unto ſeveral anſwers ( admitting each 
of them to be good) are required, is not 


Surpluſage. 


E allowed, if it be peremptory and per- 


pectual : But if it be only Dilatary, it 
may ar ſome times be uſed ; And upon 
the General Ifſue Pleaded, the parties 
may glve in Evidence as many Mat- 
ters as they will, Co. Lit.304. New Book 
of Entries, T0. 2 1. 

il «> : x 7 


104 Rules for the 


Plea mu an- . Tf the Defendants Plea do not anſwer 
Jwer all the all the Matter contained in the Plain- 
—_ = tiffs Declaration, it is no good Plea ; 
= butthe Plaintiff ſhall have his Judgment 
intire againſt him for want of a Plea, al- 
though the Declaration be naught in 
 ſomepart of it. | 
Adwantageef For although the Defendant might 
Demurrer /:?- have Demurred to the Declaration, yet 
__ not doing it, it ſhall be intended he had 
| no Cauſe for it. Pratt. Reg. 245. 
Plea muſt have ,, ThePlea mult conclude aptly, accor- 
2 proper con- Qing to the nature of the Matter con- 
eluſion. tained therein ; as in Bars, Replications, 
Rejoynders , and Surrejoynders ,' the 
party muſt conclude , Er hoc paratn eF 
werificare, @&c. | 

And if the Action be brought upon 
an Eſpecialty, and the Defendant plead 

Nient littered. he is Nient littered, and that it was o- 

| therwife read to him than in truth it 
was written, he muſt conclude Fudg- 
ment ſi fait, or Nient ſon fait. 

Bur when to a Debt or Obligation, he 
doth plead payment and delivery of the 
Obligation, he muſt conclude Fudg- 
ment Si; Adio. Finches Law 359. Plow. 
343- Kitch. 219, 220, 236. 

Special Matter When the concluſion of a Plea Er 
not waived by I/fnt & ſic, is in the athrmative, it ſhall 
Ii nc ad Sic not wave the Ipecial Matter. 
in the "tfirmg- ES ; | : : Ne 


$3 Ve, | B at 


4s waived, P. 27 H, OP] 24. And is concludes to 


Plea or Bar, Gc. 1105 

But where the concluſion is in the 0:herw:ſe by 
negative, there regularly the ſpecial Mat- rag and Sic 
ter js generally waived, Co.Lit.303,133. eNegative. 
Where ſpectal Matter 1s Pleaded, and g, where ſpeci- 
the concluſion Er fic, is to the point of al Matter :x 
the Writ or Action, the ſpecial Matter p/caded and 


2 tender of the General Iſſue, Plo.66.9, 77 97 410m. 
| Where one has ſpecial Matter and 

Pleads it, and cuncins with the Ge- cgi org 
neral Iſſue, it waves not the Matter with the gener- 
precedent ; as in debt, to plead unletter- #! 1{ve. 
ed T/jimt non.eſt fattum ; or aſpecial pay- 
ment, 1//int Riens luy doit ; or tor one to 
plead that he was Joyntenant with his 
Feoffee at the time of the Feoftment, 
Et iſjint Riens paſſe per le fait, To. Ed. 4. 
3 M. 9E. 4. Pl. 15. and to. 19. b. 

The Pleading of every Man ſhall be gy, wan; 
taken moſt ſtrongly againſt himſelf, for Pleading raker 
every Man ispreſumed to make the beſt frongeft againft 
of his own Caſe, Co. Lit. 303. hitaſelf. 

* The Court will not direct any perſon The Court wil 
how to plead, although the Matter be 70 4ire## how 
difficult, and though they be moved to *9 2/4: 
do it, but will bid them plead at their 
own perils, For Counſel are to adviſe 
how co plead; and the Court is only to 
judge of the Pleadings, whether they 
be good in Law or not, Prat. Reg.2/35. 


Waen 


I06 Rules for the 


The Corrs or When the Court doth order the De- 
=—_ "þ 10% fendant ſhall plead, it is intended he 
' ſhall plead an iſſuable plea , Idem 236. 
Mich, 22. Car. B. R. 

The Court wi But the Court will not upon Motion 
z0t make s pe- Rule the Defendant to plead perempto- 
remptory Rule rily by a day, before the Common Rules 
_—y | ny of the Court for Pleading be out, but 
Rs then they will. For till then it cannot 
be ſaid, that the Defendant hath delay- 

ed the Plaintiff, 1Jers 226. 
Defendant ſhall If one: plead an ill Plea, and the 
5AKS of Plaintiff joyns Iflue upon this Plea, and 
ups. ph { a Verdid is thereupon found for the 
| Plaintiff, the Defendant ſhall not after- 
wards take advantage of his own ill 


Plea to avoid the Verdict, Idem p.2 39. 


If an immaterial Iſſue bejoyn'd, itis 


immaterial 

Iſſue joymed. not helped by the Statute of Feofails, 
but there ought to be a Repleader, 1Jew 
2245-Vide poſtea tit. Iſſue. | 

Cenclufion of —Conclufion of the Plea is the later 

part of a Bar, Plea or Replication, ac- 


#he Ples. . . 
i, cording to the natnre of the thing, and 


uſually in theſe words, Et hoc paratas «ft 
werificare, Unde petit Tudicium, &c, But 
each Plea ought to have its proper cen- 
clufion, as a Plea to the Writ, to con- 
clude to the Writ, Plea in Bar to con- 
clude to the Action, an Eſtopple to re- 
ly on the Eſtopple, and ſo of the like, 
Co. Lit. 393+ See after, | 


Rules 


* 
Re 4.3 


OS DABSEAioh ne 1 renee Ee 


A AI ae, 
arent 


Rr 


OTIS nn Renton to = eee _—_ 
ee rn rn nn es 


Plea or Bar, &c. 


Rules for the Replication. 


The Replication ought not to depart R2p!ication nog 
from the Count, Co. Liz. 303. 20 depart from 
Yet one may count of a Gift in Tail, ** Coun. 

and maintain this in his Replication, by 
2 recovery in value, becauſe he cannot 
have any other Count, Idem 304. 
When the Replication doth neither Replication not 


' confeſs and avoid, nor Traverſe the confefing aud 


Matter of the Bar, it is naught,and the 294mg, ner 
Traverſing the 


Plaintiff may Demur to it and Aflign ,,,,..- of the 
this, New Book of , Entries, 10. 14. Bar, u naught. 
Where the Bar is ill in ſubſtance, it Where the Bar 
may not be made good by the Replica- cn be mend- 
tion, 8 Rep. 120. ar = eggs 


, lication. 
But where the Bar is ill in Circum-\,, Bay 


. ſtance, it may be made #0041 by the Re- maybe helped 


plication , 6 H. 7, IO. by Replicstiou, 

If the Plaintiff do reply to a Plea in 7% Plaintiff by 
Bar, which is not good ; By his reply- 7729s «lows 
ing to it, he hath confeſſed it to be 
good, Pratt. Reg. 294. For he hathloſt 
his advantage of Demurring unto it, by 
p—_ the GR and replying fo It. 

When it appears by the Replication, ,,,..:.-;, -. 
that the Plaintiff wh no cds of A- plas 6.5 
tion , there he ſhall not have Judg- ſhews be has no 
ment, though the Bar be inſufficient in c-2/e of Aizen, 
matter, 8 Rep. 120. 


When 


x08 , Rules for the 


Bar inſufficient, When the Bar is inſufficient in mat- 
ce yy 9 1g ter, and amounts to the confeſlion of 
DE Mallbove "the point of the Action, and rhe Plain- 
Judgment. ciff replies, and ſhews the truth of his 
FF Matter to inforce his Caſe, and in Judg- 
ment of Law it is not material, yet 
the Plaintiff ſhall have Judgment, 8 Rep. 
120. : . 
Conditions per- In an Action for Breach of the Con- 
form'd pleaded, Aition of an Obligation brought , and 
Plaintiff _ the Defendant doth plead that he hath 
=> ths wal performed the Condition , the Plain- 
— dot tiff in his Replication muſt ſhew parti- 
cularly in what the Defendant hath 
broken the Condition , otherwiſe ?cis 
idle, and ſays no more than what was 
formerly ſaid in the Declaration, Pra@. 
Rep. 294. ; 
Differente be- There is a difference when the Con- 
zween @ Nega- Cition is in the Negative, not to do a 
rive, ana a thing, ?tis ſufficient to ſay in the Re- 
— 1plicarion he did do it; and whea in the | 
how the Plain. Afarmative todo, as to perform his Of- 
riff muſt reply. fice, and to Enfeoff him of all - his 
| Land, &c. there he muſt ſhew what 
his Office was and what Lands he had, 
and that he did not, 8c. A, 2. R. 3. fo. 
I7. Pl. 44. vide Latch 16. 1 Leon. 136. 
Inn. 4. H. 7. 7. PL.6. 
Eonclufio del The Concluſion of the Replication 
Repl., . if it be in the Affirmative , mult be 
| Et hee paratins eft werificare : Otherwile 
if it be meerly Negatiye. Co. Lit. 303- 
Now 


Plea or Bar, &c. IO9 


Novel Aſſignment is tn the nature of New Afign- 
a Replication ; and it is uſed for the 4 <ciined. 
better ſetting down, and aſcertaining of 
the time and place, &c. which was not 
before well Afligned, but generally in 
the Declaration, as when the Plaintiff 
declares of Treſpaſs Claſum fregit, cut- 
ting down graſs, &c. in ſuch a Pariſh 
and County , The Defendant Pleads 
and fays, that the place where, 8c. are 
Io Acres of, &c. and are his own Free- 
hold ; per quod he entred, &c. as into 
his own Freehold, 8&c. 

Then the Plaintiff ſays , the Cloſe How 70 te 
and place where, &c. are 20 Acres of, 2a. 
&c. lying in the Pariſh of, 8c. and cal- 
led and known by the name of, &c. o- 
ther than the ſaid Acres mentioned in 
the Defendants Plea ; and for that the 
Defendant hath not anſwered to the 
Treſpaſs in the 20 Acres newly Af- 


ſigned, the Plaintiff per” Fudic' & damp- 


na ſua occaſuone trau[gr. 

To this new Afignment- the Defen- 
dant mult plead, it he hath any thing 
in Bar thereof. See Bro:k, titulo Trel- 


pals. a. 


This new Aflignment is uſed often to The »ſe there- 
clear a Title, which-upon it comes in of- 
queſtion ; and here if the Title appear 
to be the Plaintiffs , * he ſhall recover 
damages; but he recoversno Poſſeſſion, 


as in Ejedtment. See Compl.Sollicitor 2. 19. 
Note 


De injuria ſua 
propria, what, 
and when, 


Example, 


theve the Plea 


Rules for the 


Note, It is Taid, That if the Defen- 
dant ſay, the Treſpaſs was in ſix Acres 
of Land, and that thoſe ſix Acres were 
his Freehold : The Plaintiff may reply, 


That it 1s his Freehold ;, and not the 


Freehold of the Defendant. And then 
if the Plaintiff have ſix Acres there, 


and the Defendant ſix Acres there ; the | 
Defendant cannot give in Evidence, 


that this Treſpaſs was in his ſix Acres, 
Bro. Treſp. 112. Dyer 33. 147. 27 H. 


\ 4 
= ſon Tort demeſne. 


De injuria ſus propria are words of | 


Art, uſed in an Action of Treſpaſs, by 
way of Replication, to' a Plea of the 
Detendant. 

As for Example: 

If A. ſue B. for Treſpaſs, and B. doth 
Anſwer, that he did it by command of 
his Maſter. 

A. replies he did De injuria ſua 
propr” abſq; tali Cauſa, &c. (or abſq; hoc, 
that his Maſter commanded him 2040 
& forma) and here he traverſeth the 
Cauſe or Commandment of the Ma- 


ſter. 


is matter of this Plea by way of Replication ws to be 


Excuſe, 


pleaded, where the Defendants Plea u mat- 


zer of Excuſe ; and not where he claims an 
Interef} 


Radcliffe Trustegse 


$ Co.' 67. Crogat's Caſe, faith, Tha: | 


Plea or Bar,&c. 


Inereſt in his own Right, or in the right of 
his Maſter. 


Yee with a Traverſe it may do well, 7raver{e, 
as above; and fo where a Bayliff juſti- 7: 


fies Impriſonment , for that a Capsas 
was awarded to the Sheritf, who made 
a Warrant tohim, De injuria ſua propria 
1s no Plea (without traverſing the War- 
rant) becaute ir referreth to all the Plea 
in Bar; and fo all parts of the Plea 
ſhould be tryed, and the Iſſue would be 
full of Mulciplicity. 

And alfo in this Caſe of the Bay litf, 


ſuch a Replication would bring the Re- 


cord tobe tryed by a Jury ; yet it mighe 
have been a good Plea, it the Proceed- 


ings had been in a Court not of Re- 
_ cord. | 
Again, where an Authority is deri- General Rule. 


ved from the Plaintiff himſelf, or is gi- 
ven by Law, asto ſee if Waſte,8&c.The 
Plaintiff ought to Reply to it, although 
no Intereſt be claimed and he ſhall not 
plead De injuria, &c. Co. at ſupr. 


Rejoynder. 


If the Defendant do in his Rejoyn- 
der depart from his Plea pleaded in 
Bar, this Rejoynder is not gootl : For 
this is to Say and Unſay, which the Law 
doth not allow, and Pleas mult be plain 
and certain, Prat. Reg. 291. 


Ons 


II2T 
Not to Rejon 
upon ſuch 
Woras as are 
2.0t contained 
in ths Decln- 
ration or Plea. 


Rule for Sur- 
rejoynaer, Oc. 


Muff onſ wer 
the matter 0b- 
Jetted by the 
Aaw:rje party. 


Caution of 
Departare. 


Example of 
Departure, 


Rules for the 


One ought not to Rejoyn upon ſuck 
words which are not contained in the 
Declaration or Plea : For that is for the 
party to frame a Diſcourſe of his own, 
and not to Anſwer the Plaintiff's Plea. 
1d. ibid. | oy 

And the Rule is the ſame as to Re- 
joynders and Surrejoynders, &c. For as 
to the Replication, Rejoynder, and Sur- 


rejoynder, there muſt be a ſufficient An- 


{wer to the Matter obje&ed by the Ad- 
verie party, and follow and inforce ths 
Mactcer offered by him thar doth plead, 
in his pleading before. So ſuch party 
muſt take heed of the ordering of the 
Matter of his pleading leſt his Repli- 
cation vary and differ from his Count 
or his Rejoynder from his Bar : For 
this: is not ſufferable, and is called a 
Departure in Pleading, when the Se- 
cond Plea doth contain Matter not pur- 
ſuant to the former , and which doth 
not fortifie the ſame. .. 

As if in Afﬀize the. Tenant plead a 
Defcent from his Father , and giveth a 
Colour : The Demandant entituleth 
himſelt by a Feofiment from the Te- 
nant himſelf: The Tenant cannot ſay, 
That the Feoffment was upon Con- 
diction , and to ſhew the Condition 
broken ; for that would be a clear 
departure from his Bar, becauſe it con- 
taineth Matrer ſubſequent. But if in 

Alliſe, 


—— 


Plea or Bar, Sc. 13 


Affiſe, the Teriant plead in Bar, That 
7.5. was ſeized, and enfeoffed him, &c. 
and the Plaintiff 'ſheweth, that he him- 
felf was ſeifſed in Fee, until F.S, dif- 
ſeiſed, who enfeoffed the Tenant, and 
he re-entred : The Defendant may plead 
a Releaſe of the Plaintiff to F. S. tor 
this doth fortifie the Bar, PI. Com. 105: 
I Mar. Dy.95.38 H.8.16. 31. 6 H. 7, 8: 
3 H. 6. Departure 2. Co. Lit. 304- 

And the Rule is, That where the De- ule of De- 
fendant in 'Treſpals, 8c. fortifies his Bar, p-rture. 
and there is no other but purſuant to. 
the Bar, and goes before the Bar in 
Conveyance of his Title ; this 1s no 
Departure. But where the Bar is be- 
fore the Matter ſhewn in his Rejoyn- 
der; this isa Departure, by Keble. See 


.I E. 2. 4. 35 H. 6. 3 H.6. 37 H. 6. See 


Touchſtone of Prec. p. 200,201,202,20J; 


| Rebutter is a kind of an _ 
>&CC; 


Surrebutter a Replication to it, 


— AnEſtoppel is defined to be a Bar or =/oppel dc- 
hindrance unto one to plead the Truth, fea. 
and reſtraineth it not to anImpediment 
given to a Man by his own A& only, 
(as it is reſtrained in Fitz. N. B. fo: 142. 
K.) but by anothers alſo, 2 Co. fo.4.God- 


dard”s Caſe. 
I Where 


I14 


Rules for the 


Who ſhall rake Where the Record of the Eſtoppel 


advantage by 
#8, | 


Rebuitey, 


Suppoſals in 


Counts. 


Non-Swst, 


Eftoppel Reci« 
progal. 


doth run to the Diſability or Illegitima- 
tion of the perſon ; there all Strangers 
ſhall cake benefit of the Record ; as 
Outlary, Excommengment, Profeffion, 
Actainder of Premunire , of Felonies , 
Baſtardy, Mulierty, &c.. and ſhall con» 
clude the parties, though they be Stran- 


" gers to the Record. 


But of a Record, Concerning the 
Name of a perſon, Quality, or Addi- 
tion, no Stranger ſhall take advantage, 
becauſe he ſhall not be bound by 
It. 

_ Rebutter is a kind of an Eſtop- 
pel. 
Matters alledged by way of Suppo- 


fals in Counts, ſhall not conclude after 
Non-ſuit : Otherwiſe it is after Judg- 


ment given. 
And though after Non-ſuit the Sup- 


poſal in the Count ſhall not conclude; 
yet the Bar, Title, Replication, or other 
Pleading of either party, which 1s -pre- 
ny y alledged,ſhall conclude atter Non- 
uit. \ | 
Every Eſtoppel ought to be Reci- 


procal; z4 eff, to bind both parties ; 


which is the Reaſon, that (regularly) a 
Stranger ſhall neither take advantage, 


nor be bound by the Eſtoppel. 
Every 


ES & _ £ 


| 


Plea or Bar, Tc. Ii 
Every Eſtoppel, becauſe ic concludeth Muf be cerraiy, 
a Man to alledge the Truth; muſt be 
certain to every intent, 'and not to be 
taken by Argument or Inference. 
Every Eftoppel ought to be a preciſe Preciſe. 


_ Afﬀirmation of that which maketh the 


Eſtoppel, and not to be ſpoken Imper- 

fonally, as if it be ſaid (ut diciter,) nor 

by way of Recital; becaule ?ris no direct 

Affirmation. : 
A Matter alledged, that is neither 7-averſable, 

traverſable nor material, ſhall not eſtop. | 

Regularly a man ſhall not be conclud- 4cceprance. 

ed by. Acceprance, or the like; -before 

his Title accrued. 


Where the Verity is apparent in the 7erity in R- 


| ameRecord, the Adverſe party ſhall not 74. 


be eſtopped to take advantage of the 
Truth ; for he cannot be eſtopped to 
alledge the Truth, when the'Truth ap- 
peareth of Record. 
See Co. Lit. fo: 352:4 

Eſtoppel againſt Eſtoppel doth put 
the Matter ac large. 
. But for theſe Rules above, with many g,,; /; 
Authotities cited, and the Books recon- zftoppet: 
ciled, ſee tlie Abridement of Coke's Lir. 
399,391,392 | i 

And for cheſe Rules below, ſee Touch» 
fone of Prec. where you have alſo theſs 


Examples, from pag. 115, to 125: 
I z Who 


5 Rules for the 


Claim, _ Who. Claims nothing by him that 
was eltopped, ſhall not be eſtopped, 

P« II 5+ :f ; | 

By Tenant for Where he'in Reverſion. or Remain- 

Life. der, claims nothing by Tenant for Life, 


he ſhall 'not be'eſtopped, p. 1 16. 

If a-man will plead a Record to 
eltop him that was privy, he ought to 
fhew what end the Action had, 118. 

By Judgment Where a man hath Judgment to re- 
cover Land, by that Judgment he ſhall 
be eſtopp'd to claim any other Title, 

than he hath by the Recovery, 15d. 

Advantage of Off ſome Eſtoppels, none ſhall take 

Privies. advantage, but thoſe who are Parties or 

1 Privies, 120. | 

F Strangers. But of. ſome Eſtoppels » CVEry one 
ſhall have advantage, 7b:d. 

Uſer of Aion, | Uſer of an Adtion is no Eſtoppel to 
prejudice another ; -wiz. Heir, &Cc. 127. 

Eftoppel paſſes In every Caſe where I am barr'd of 

with the Land.T 104, as if it be found that I am not 
next Heir ; this Eſtoppel ſhall paſs 
with the Land , and every one that 
claims the Lands by me ſhall be eſtop- 
ped; bur of other Lands , it ſhall be no 

Eſtoppel againſt me, 1:9. 

No Stranger ſhall take advantage by 


Advantage of 


Strangers, an Eſtoppel, but where the Eſtopyel ex- 
tinguiſheth the Right, 123. 


A 


Plea or Bar, &c. 
A Stranger ſhall not take advantage 
of an Eſtoppel ex Fair, if it be in the 
Realty ; but by Matter of Record ?is 
; otherwilſe,. thid. It: 
Sc Touchſt, of Prec. from 115, to x25. 
Savage againſt Turberwill, Trin. 2.2. 
Car.2. R. Tranſ. &* Inſult. in Quer”, + 
. Plocitum de Inſult ſua propr', & in de- 
fenſione ſua. | L226 
Rept de Injuria ſua propr, &'c. Et Iſſue 
tender. | 
 Efto 
Def. at implacitavit. _ + + | 
Quer', Et Fur? dixer',, Quod fuit Culp? 
de Tranſgr & Inſult” il, Que. eft eadem 


Tranſgr in placito Def. nunc mentionar, 


c. ad 2123, 
uer* morat”, Et pro Cauſis, Qued pred 
”_ pred” J. rjenge Mlacoa? off 
deceſſus & barr ejuſdem J. Quod Placitum 
I eſt witioſum incert? inſufficiens in ſe 
& caret forma & Def. jungit. in morar'. 
This Cauſe was Argued by Serjeant 


 Majnard, and ſome others; and the 
Court doubted that the Rejoynder was 


good: Whereupon the parties ſubmit- 
ted to.an Award, fo no Judgment was 
given by the Court. 


42 Reſceit 


ppel ad triand Exit? pred ; Quia Rejoynaer. 


Eounttyplea,. 
what. 2 


aid Prayer 


Reſceit, what. 


Rules for the 


| | Reſceit. 
Reſceit is the admiſſion of a Third 
perſon,to plead his Rightin'a Cauſe for. 


merly commenced by others. As, 


If Tenant for Life or Years bring an 
Action, and in this Sait he-in the Rever- 
fion doth come in, and pray to be re- 


ceived,-to defend the Land, and ro 


plead with the Demandane : 
And if thereupon he's fo, this is Reſ- 
ceit. See Brook Tit. Reſceit. Perkins Dow: 


'er-448.. 


Reſceit-is alſo applied to Admittance 
of. Plea, though the Controverſie be 
but between ewo only. | 

See Bro. Eſtoppel, 'in many Places. | 

# xt Aid. Dyes L99. ic 


Counterples | 
Counrerplea isa kind of Replication 


' When the Tenant i in Dower, or by 
the Courteſie, doth pray in Aid of the 
King, or him in the Reverſion, for his 
better defence. 
_ Orelle, if a Stranger to the Aion 
begun, deſire to be received, to ſay 
what he can for the ſafeguard of his 
Eſtate ; That which the Demandant 
alledgeth againſt this Requeſt , __ - 
. £ BEN els ? . ou 
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ſhould not be admitted, is called s 
Counterplea. 

See Bro. Tit. eod. 25 E. 3. Stat.3. ca.7. 
Anno 3 Ed.1.ca. 29. See New Terms of 
the Law. 

For one to 'Wage his Law, is to take Ley Gager 
an Oath, That he oweth not the Debt defines, 
demanded of him upon a Simple Con- 
tract, nor any Peny thereof, in manner 
and form as the Plaintitk declared. 

See Compleat Sollicitor, p. 249. 

But Vadiare Legem is laid to be, when Vadiare Legem 


-One puts in Security, that he will make 


Law at a Þay afligned. And, 

Facere Legem, to make Law, 15 totake Facere Legem. 
an Oath, that he oweth not the Debt 
challenged at his hand, and this Law 
is uſed in an Action of Debt without 
Specialty, &c. Brat. L.3. tra&.2.ca.27. 

Glanvile L. 1. Ch. 9, & 12. 
The Plea is Ni debet per Leger. 

See the manner of Waging Law.Corm- The manner 
pleat Sollicttor, p. 250. whereof, 

See when, and for what, Touch#7. of 
Prec. from p. 294. to 3 16. 

The Defendant may Wage his Law 
to a Book-Debt, or upon a Mutuat'; up- 
on an In{(imul computaſſet, and in Derinue. 

Alſoin an Action of Debt upon an 4 where 
Arbitrament, or in an Action of Det:nue allowable, 
by the Bailment of anothers hand, 

Compleat Solliciter,p. 2.49. 


1 4 Alſo 


Garniſhment 
defined, 


Example. 


The Reaſon 
thereof. + 


Rules for the. 


Alſo in an Action of Debt for an 4- 
merciament 1n a Court Baron ; but not 
in Debt for a Fine or Amerciament in a 
Courec Leer, &c. 14. ibid. 

In an Action of Caſe upon an Aſſuwmp- 


. fit, the Defendant may not Wage his 


Law, 4 Co. 92. Slade*s Cale. 

Nor in Trover; which is the Reaſon 
more Actions of Trover, than Detinue 
are brought. | 

See Compleat Solicitor, P. 222 

Garni(hment ſignifieth in our Com- 
mon Law, a Warning given to one 
for his Appearance, and that for the 
better furniſhing of the Cauſe and 
Court. As, 

When one is fued for the Detinueof 
certain Evidences or Charters, and faith, 
That the Evidences were delivered un- 
to him notonly by the Plaintiff, but by 
another alſo ; and therefore prayeth, 
That that other may be warned to 
plead with the Plaintitt, whether the 
ſaid Conditions be perform'd, yea, or 
no. And in this Petition he is ſaid to 
pray Garniſhment, See New Book of En- 


tries, fo. 211. col. 3. Terms of the Law. 


Crompt. Furiſd. fo. 211. 

Which may be interpreted either 
Warning of that other , or elle fur- 
niſhing of the Court with Parties ſuffi- 
cient , throughly to determine the 


Cauſe ; becauſe until he appear and 


Joy n, 


Plea or Bar, Sc. 


joyn, the Defendant'is as it were out of 
the Court; Fitz. N. B. 106.6. and the 
Court is not provided of all: Parties to 
the Attion , See Britton, Chap. 28. and 
Kitchin, fo. 6.282. IN 

Garniſhment is granted for ſaving 
the Condition, if not performed ; only 
this, Whether the Defendant did or not, 
and for no other Cauſe, 40E4.3.1 1.91.24. 

The Defendant in Detinue pleads, ;,;;.,,, 
That the Plaintiff and B. delivered this congiriau. 
pon Condition, and prays Garniſh- 


ment, and had it without ſhewing what 


Conditions were, 3 H. 4. 18. ; 
Garniſhment prayed of the Heir and p:7; in ; 
Executor of B. good ; becauſe ir did Box, 
not appear, whether the Deeds in the 
Box were Real or Chattels, 14 E. 4. r. 
pl. 3.21 Edw.3,41.p). 44.48 Ed. 3. 30. 
pl. 19. | 
Garniſhment was granted againſt an ,,,;,z ,, 
Executor, becauſe it was ſuppoſed, That Execurer. 
the Teſtator was one that delivered 
the Deeds, 14 H.6.11.pl.42. 
The Defendant ſhall have Garniſh- 
ment , alchough the Garniſhee was a 
Stranger to the Delivery, 14 E. 4. 2. 
See more of this, 4.8 Ed. 3. pl.19.Lib. 
Int. 216. D. 217. C. Set. 1. | 
Enterpleader is a dilcuſfing of a Point Enterpleader, 
incidently falling out before the Prin- #4. | 
cipal Cauſe can take an end. P 
S 


122 
Example. 


Enterpleader 
an Detinue. 


When allowa- 
ble. 


1 
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As if two ſeveral perſons being found 
Heirs to the ſame Land by two fveral 
Offices in one County , the King is 
brought in doubt too, Whether Livery 
ought to be made ; and therefore before 
Livery was to cither, they uſed to in- 
terplead and formally try between them- 
ſelves, who was the right Heir, Scarf: 
Pr erog. ca. 19. Finches Ley 129. 

See Brock Tit. Enterpleader. | 

' Note, There ſhall be no Enterpleader, 

unleſs the Defendant pray it, 18 Ed. 3. 
8 T# 
If the Parties are by Attornies, Day 
ſhall be given over, becauſe they ſhall 
not enterplead but in perſon, 9 E. 3. 
334- pl. 12. 24 Ed.3.24. p1.3. And if he 
come by Attorny at his Day, the other 
ſhall not have Judgment againſt him, 
9 E. 3. 334-fb. 12. 

In Detinue,the Defendant pleads ano- 
ther Writ hanging per another ,. and 
prays Enterpleader ; and it wasgranted , 
for the Miſchief that might be, for 0- 
therwiſe both might recover the Deeds, 
and ſobe twice charged, 3 H. 6.43. pl. 
- See 3 H. 6.35. pl. 31. and 9 H.6.36. 
9. | | 

If the Defendant and Garniſhee do 
not agree in Plea, there ſhall be no En- 


_ terpleader, 14 H. 6. 11. : 


'There 
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There ſhall be no Enterpleader, un- 

leſs the Defendant alledge, thatboth de- 

manded one thing, 8 E. 4. 6. 
See 2 R.13. 33 H6.25. 1.8. 19 H.6.\ 

4+ L. Intr.213. A. & B. Seth. 1 


Teofail and Repleader. 


Feofail is when the parties to any Suit jeofail, what, 
in Pleading have proceeded fo far, that 2, 
they have joyned Iſſue, which ſhall be jeofail com. 
tryed, or 1s tryed by a Jury or Inqueſt, pounded of 
and this Ifſe is ſo badly joyn'd, thatJ2 _ bs 
it will be Error if they proceed; then ,*; fanifeth 
ſome of the Parties may by their Coun- as overſight in 
fel ſhew it to the Court, as well after Plading. 
Verdi& and before Judgment, as before Cov. lnr. Tit. 
the Jury be charged. And if the 
Jury - be ready at the Bar when this | 
is firſt moved, the Coure will diſcharge 
them, and put the Parties to. Replead; 
that is, to plead again from the place 
where the Defect is; and this was for- A 
merly in uſe in the Kings-Bench. But 
divers of theſe Defe&s or Feofails are 


now'help*d by ſeveral Statutes ; as 32 


* 8. ca. 30. (15 EL. 14. 21 Fac. 13, 15 vid. Co. Rep. 
aid to extend only to. any faults in 

Form, in Count, or Declaration) Sar. - 

16 & 17 Car. 2. ca. 2. extends to de- 
faults in Form, or want of Form: S6 
that default in Subſtance has no reme- 
4 ie 32] 

Repleader 


T24 Rules for the Bar or Plea. 


R epleager, Repleader therefore is to Plead again 
cr that which was pleaded inſufficiently 
before: And the Rule was, 

If the Bar be good, and Replication 

4], the Plaintiff ſhall make a new 
Replication : Soif the Bar and Re- 
plication be good; and Rejoynder 
bad, and Iſſue be taken upon that, 
there ſhall be a new Rejoynder, 

But if the Bar be bad, and Replica- 

tion good, and Iſſue taken upon 
that, they muſt plead all again ;_. 
But this altered ; In all Actions at- 
ter Iſſue had, there ſhall be Judg- 
ment given notwithſtanding , &c. 
32 H. 8. 30, | | 

Note, But after Demurrer there ſhall 
not be any Repleader, 3 Co. 52. Finch 
Ley 397. Bro. Repleader 54. 

For whereas *tis aid , Pleadings muſt 
be certain, That the Adverſe party may 
know whereunto to Anſwer, or elſe he 
were at a Miſchief. _ 

This Miſchief is remedied by De- 
murrer. | 

Vide Demurrer, 


Nore. 


CTHAP. 
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CH AP. IV. 


Of Demurrer. 


D EMURRER fignifieth a kind of Demarrer ge. 


Pauſe upon a point of difficulty fea. 
in any Action, and though both par- 
ties are agreed about Matter in Fact ; 
yet there are in differenceabout Matter 
im Law, and the one hath ſaid ſome- 
thing whereof the other doth take ad- 


vantage, and faith, Thar he will go no 


further , for that the other hath nor 
pleaded ſufficient Matter againſt him. 
Bur the other joyneth to this Demurrer, 
and faith that the Matcer is ſufficient ; / 
and thereupon both parties agree to / 
inſiſt upon that Point, and to refer it to 
the Judgment of the Court; For in e- 
very Action the Queſtion in difference 
is either about Matter of Fact, or about 5 
Matter of Law. 
The Jury are for the Fa&.: And, 

The Judges for the Law. 

If the Point be eaſie, or the Judge 7x;gmen g:- 
will take upon him to determine wen thereon. 
it, then Judgment may be given 
preſently, 

Bur if it be doubtful or difficult, then 
the Judges do ſtay and take time, 
to Confider. 

And 


T26 


Demurrer, 
when, and 
what, 


General De- 


nrrer. 


Special De- 


anurrer. 


Foywing in 


Demurrer, and 
how Judgment 
muſt by given, 


Rates for Demurrers. 

| Anditis the uſtal courſe to give a 
Day to the Parties: And if the major 
part of the Judges of the Court where | 
the Caule is, catinotagree it there (which _ 
Tſeldom happens otherwiſe) it muſt be 
ſent to the Exchequer Chamber to be 
decided; and if they conclude, it ſtand- 
eth firm without further Remedy. Smixh 
de Rep. Angl. Lib. 2. Cap. 13. 
Andifthe major part of all the Judges. 


cannot agree it there, it muſt be ſent to 
the next Parliament, and decided there; 
Co. Lit. Ji, 7%. | | 

See Terms of Law, and ſee Bro. 199: 
Dyer 298. Plow.5. 66. Finche's Ley 427. 

The Demurret may be made either 
to the Count, or to the Plea, or upon 
other parts of the Pleading. Alfo it 
may upon an Aid-Prayer, Voucher ; 
Reſceit, or Wager in Law ; and ſome- 
times upon the Evidence at a Tryal. 
And in all theſe Caſes in Pleading; 
it is and may be either General or Spe- 
-Gial. \ 

General, without ſhewing any Cauſe; 
ſave only that it is Inſufficient ir 
Law. = \ 

Special, when he ſheweth wherein / 

it is not ſufficient , and doth rely / | 
| 


upon that Point. | 

And after Demurrer joyn'd , the 
Judges ſhall give Judgment according 
as the very Fizht of the Cauſe and 
Matte 


' 
1 


: 


m—_ 


» 1 


? 
i | 


[ 
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Matter in Law ſhall appear, without re- 


gard to any want of Form, in any Writ, 
Return, Plaint, Declaration, or other 


| Pleading , Proceſs, or Courſe of Pro- 


ceeding: Except thole Cauſes only, which 
the party demurring ſhall particularly 
ſet down in his Demurrer, Co. Lir..71, 
52. 14 H. 4.31. Stat.27. EL 5. - 
| After Demurrer, no Repleader, 8c: 
that is, after Demurrer joyn'd , Vide 


' | antea & potea. 


Note, He which demurreth in Law, 


in Law are decided by the Judges, and 
Matters in Fact by Juries. 


but when *tis joyn®d, Co. Lit. 7 1: 
there may be Judgment by Ni dicit. 


not force them to joyn, Prat?. Reg. 82. 
Ovlierve more of this ater. 
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Moratur, or Demoratur in Lege. Matters 


And as there is no Iſſue upon the Fact, No Demarres 
but when 'tis joyned between the Par- i Law til 
| ties; ſo there is no Demurrer in Law, 9" 


And if the Demurrer be ſufficient,and 5udgmens jor 
the other party will not joyn therein, zo jo;ning. 


But if the Demurrer be frivolous, on- Frivolous Dex 
ly to put off che Trial, the Court will 2#r7er- Fs 


Rules for Demurrers. 


Rules concerning Demurrer. 


TERM 7 *R He that demurreth in Law, doth 
murrer con- Confels all ſuch Matters of F act; as are 
feferh Matters well and ſufficiently pleaded, to be true, 
of Fat. Co. Lit.72. 5 Co.69. Burton's Calc. 
See Prat. Reg. 24.1. Plow. 85.4. 
Sprcial Demur» He that demurs Specially, hath wai- 
rer waives all ved all other Matters of Form, and can 
Matters of take no advantage of any other Matter 
c__ of Form, but what he hath ſpoken of ; 
yet he may take advantage of any 
other Matter of Subſtance. 
SEC 10 Rep. 88. Vide poſtea. 
_ 'Sperinl Plea, In ſome Caſes a man may alledge 
and concludes Special Matter', and conclude with a 
—_ 4 Demurrer. As, | 
nc In an Action of Treſpaſs brought by 
7- S. for the taking of his Horſe, ; the 
Defendant pleads, That he himfelf was 
poſſeiled of the Horſe , untill he was 
by one 7. S. diſpoſſeſs'd, who gave him 
t the Plaintiff, &c. 
The Plaintiff Replies , That, f. S. 
-.- named in the Bar, and F.S. the Plain- 
_ _ tiff, were all one perſon, and not di- 
verſe. And to the Plea pleaded by the 
Detendanc in the manner, be demurs 
in Law. And the Court did hold the 
Plea and Demurrer good ; for withour 
the Matter ailedged. h: could not de- 
mur, Co. Lit. 72: A 


th 


* 


_—_—c 
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A Demurrer to an Evidence is, whein Demurrer to 
the party that doth Demur upon it, #7 Evideme: 
doth demand the Judgment of the 
Court , whether the Matter given in E- 
vidence be frifficient (admittieg allto be 
true) to find a Verdict for the Plainciff, 
upon the Ifſue that is joyned betwixr 
him and the Defendant. = 
' And when ſuch a Demurrer is taken, 
the Plaintiff and Defendant muſt agree 
the Matter of Fact-in ' Diſpute betwixt 
them, otherwiſe the Court cannot pro- 
ceed to determine the Matter in Law, 
Pratt. Reg.84. Paſch. 2.3. Car. B. R. 1dem 
ITAL EYG RN. REN og 
For the Court are ;not to try Matter 
of Fad, for_ that would be for them 
to give a Verdi&: For the Court are | 
only ro declare the Law, Whether (ad- # 
mitting that all the Matter given in 'E- | 
vidence by the Plaintiff ) true, 'it. 
doth prove the Ifſuein queſtion; or not, 
Ide 166. EO on = 2,6, SR a 
' Et pred” A. dic, Quod Materia pred? per pamurcer is 
pred? B. Tur pred* modo & forma pred an Evidence. 
ſuperins in Evidenc? oftenſ. minus ſufficiens 
is Lege exiſtit ad-proband* Exit? pred” 
interins june ex parte equſdem B. Ouodg; 
iſe ad materiam ill *in_ forma pred” in 
Evidence oftenſ:” neceſſe non + habet nec- 
per Legem Terre tenetur reſpondere, Ext 
hoc paratus eff verificare. Unde pro de- 
feFu [afficien” Materie Tur pred? in Evi- 
FT K dens 


Joynder in 
Demurrec. 


Plaintiff muſt] 
Joys 
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den in bac parte oftenſ. Idem A. pet. 
Fudicium, Et quod Tmr" pred' de Verediffo 
ſno ſuper Exit' pred” reddend? exonerentur, 
& = rage ſuum infraſcript' unacum damPp- 
ns ſus occaſione detention debiti, wt ſibi 
adjudicari, Oc. 


"Et pred* B. ex quo ipſe ſufficies Mate- 
 riam in Lege ad manutenend Exit? pred? 


ex parte ipſius B. Fur” pred” ſuperius in E- 
widenc? Xp _ Ie — eſt Veri- 
ficare, quam quidem Materiam gred* A. 
ron dedic nec ad eam aliqualit* reſpond” Set 
Perification ill admittere omnino recuſat 
per” Tudicium, Et quod pred” A. ab Aftione 
ſua pred? werſus eum habend? precludatur. 


Ac quod Fur pred” de Veredifto ſuo ſuper 


quo Fur predifÞ? de aliquo Verediito inde 
reddend* per Cur bic ex afſenſu partium 
pred' exonerantur, &c. 

If the Plaintiff in Evidence ſhew an 
Mactter of Record, or Deeds, or Wr1- 
tings, or any Sentence in any Ecclefia- 
ftical Court, or other Matter of Evi- 
dence by Teſtimony of Witneſſes, or 
othewiſe, whereupon Doubt in Law a- 
riſeth, and the Defendant offer to De- 
mur in Law upon the fame ; the Plain- 
tiff cannot refuſe to joyn, or waive his 
Evidengs: And ſo on the other party. 


And 


—_— reddend? exonerenatur,&c.Super 
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And the Reaſon is, For that Matter 
in Law ſhall not be. pur in the 
Mouth of Lay: men. Co.” Rep4 5. 
fo. 104. Baker's Caſe. . - But "Fe 
after 3» 


o 


x: 
j 


] 


' But the King in this Caſe. is at an 
berty. 
And if Evidence for the King i in an Prerogative 
Information , or any other Suit, be del Roy. 
given, and the Defendant offer. to De- 
mur_ in Law upon the Evidence ; the 
Kings Counſel in that Caſe ſhall not 
be forced 'to. joyn in: Demurter, - But 
in that Caſe the Court may. dire&the 
.. Jury to find the Special Matter, 5 Co. 
L094. Dyer 
And 6 ics ſaid, That upon. fich nonwrer 6 
a Demurrer ( where the King is no ver-ruled. 
party) the party Demurred unto, may 
demand Judgment of the Court, Whe- 
ther he ought to joyn in the Demyurrer 
- or not. 
K-For if there be not a Colourable $&PÞSce above 
Matter for to ground the Demur- 
Ter upon, the Court will not force 
the party tojoyn in it, but will o- 
ver-rule it, Pratt. Rep. 83. 
Upon a' Demurrer to an Evidence Jury diſcharged 
given to a Jury at a 'Tryal, the Jur 
are to be diſcharged, and not to paſs 
upon the Tryal ; but the Matter in 
Law (in queſtion,) upon the Demurrer 
is referr?d to the Judges to derermin. 
KR 2 The 


The Retorn. of 
4 a Poltea. upon 

Demurrer to 

the Evidence. 


—_— 
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The Plaintiff and Defendant muſt agree 
the matter of fact, 8862 | 
+ But Quere,if not, whether there muſt 
not be a Venire de novo; See PraF.Reg.83. 
Paſch. 23. Trin. 22. Car. BR  _ 

. Aftion for deceit, in felling him 12 
Trees. Ifſue oz Cul. ISLET 

- Poſteaq; ſcilicet' die & loco infracontent 
coram"( Oc. as in' others u/q; ) Et Fur 
Fura® ill familit” exatF widelicet, W. G. 
(&c:)- ven ac in Fur? ilÞ urar' exiften 
ad wveritat” de infracontent” ele tria” 
& Furat” fuer”, Oui quidem Tur? modo & 
forma pred” Furat? exiſtem, G. S. mil 
Serviens ad Legem de Conſilio pred” W.B, 
produxit quoſdam, ]. D. & T. E. ex parte 


| Quer ad proband, Exit? pred”, Quiquidem 


' werbs, videlicet, That (&c:':and fſo' re-' 


J.D. Furat? exiſten dedit in Ewidencifs' 


Jur' pred? & Turavit in - hizs Anglican” 


Cites 7. D's. Evidence )- Et pred 'T. E. 
Turat' exiſften” dedit in Evidence? Fur 
pred" & Furavit in his Anglican” ver- 
bis, 'videlicet, That upon diſcourſe, (&c. 
and ſo recites T. E's. Evidence.) Et ſa- 
perinde Hen. Pollexfen- ex Confilio Def. 
dixit , Quod Materia pred ſuperins in 
Ewvidenc®. dat” nont fuit ſuffic* in Lege ad 
manutenend Exit pred”, Et *moratur in 
Lege ſuper Evidence pred Et hoc, &cc. 
Er pet*,&c. Et pred” Confil ex parte pred” 
Ouer? dixit , Quod fuit ſufficiens in Lege 
E; hoc, &c, Er per” &c, Super quo fur 

| prea 
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pred " ſuper Sacram' ſuum dic, -Si- Lex ſit 
cum Quer”, Quod pred" Def. eſt Cul. de 
infracontent? modo & forma prout pred), 
_ Quer interius narravit Quodq; pred? Duer 
occaſrone premiſe. ſultinuit dampna ad 11 1. 
[' 10S. ulira Miſ. & Cuſtag, Et pro Miſ. 
& Cuſt ill ad 4os. Et (6 Lex fit cum 
Def. Fur? pred dicunt , Quid pred? Def. 
non eff Cul. modo & forma prout pred 
' W. B. znterins ver. eum queritur. 
Pleadings muſt be certain, that the Pleaaings muſt 
adverſe party may know whereunto #e certain. 
to anſwer, or elſe he were at a mil- 


chief, &c. | 
But this miſchief is remedied by De- Remedy Ly De- 
MUTCrTETr. | mArrer. 


The Demurrer may be made either When and 
to the Count or to the Plea , Replicati- w/ere 70 De- 
on, Rejoynder, &c. Co. Lit. 71. —__ 

| For all parts of a Pleading to Ifſue, 
ought to be according to the Rules of + 
the Law, and if any part fail , the 
whole is naught, Prat. Reg. 82, Mich. 
22 Car. B. R. 
| All Demurrers alledge inſufficiency in jy ne-urrers 
| the other parties Pleading, &c. and fay are for the in- 
; that by Law it. ought not to be an- ſuffciemcy m 
(jt ſwered, and therefore pray Judgment to Pleanings 
| be on the part of the Demurrant. 
 Afﬀeer the Demurrer is joyn'd , the 
Judges ſhall give Judgment according, 
as the very Right of the Cauſe and 


| Matter in Law, ſhall appear, vid antes. 
K 3 Aud 
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| 134 Rules for Demurrers. 
After Demurrey And: therefore if that appears ſuffici. 
joyn'd, Fudg- ent to the Court, which the Demurane 
ment aud ow. led inſufficient , then Judgment is a- 
o2inft the Demurrant, as if it had paſ- 
ſed againſt him by Verdi : And ſo or. 
the contrary , if it appear inſufficient 
to the Court, Judgment is then given 
againſt him who joyn'din the Demur- 
res, and inſiſted that his Plea, &c. was 
ſaſkcient- fa 
its nbulrrer ©: After the Plaintiffand Defendant have 
#fter an Iſſue joyn'd in the Ifſne, which is to be tri- 
yoyn'd, ed betwixt them, neither of them can 
demur without the conſent of the other: 
For by their joyning in the Iſſue, both 
parties have admitted the whole Plea- 
dings to be good, as to try the [ſlue, 
Pratt. Reg, p. $4. Trin. 2.3. Car, B. R. 

This 1s when the lflue goes to the 
whole, no Demurrer after on the ſame 
Iſſue without conſent, &c. 

No Repleader after Demurrer with- 
out Afent of the parties , Plo. 17g. 
3 Co. 52. 7 
Demurrer en. Tf a Demurrer be entred it cannot be 
ired cannot b& Waived, except both the Plaintiff and 
waiv:d, Defendant do conſent unto it ; Nor | 

then without leave of the Court, Prat, 
Reg. 82. Mich. 22. Car. B.R. 

A Demurrer cannot be upon a mat- 
ter which requires no anſwer, P/o.g1. 


if 


Repleader. 


—— — 


| 
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If the Court do perceive that a De- Frivelons De- 
murrer is put in only to put off a Tryal, m7 i? delay 
or for delay of the proceedings, they 7" 
will not allow of ſuch a Demurrer,nor 
cauſe the other party to joyn in the 
Demurrer ; But will give Judgment a- 
gainſt the party, upon his frivolous De- 
murrer, Reg.Idem 82 Mich.2.2.0 24.B.R. 

The party that FL delayed in his pro- Motion for Aa 
ceedings by reaſon of a Demurrer, tay ſhort day ro 
move the Court to appoint a ſhort day/peak #0 the Le: 
after, to hear Counſel ſpeak to the De-7®7- 
murrer, and the Court will grant it, 

Idem $2. Trin. 2.2.Car..B. R. Y 

The manner of arguing Demurrer, 
and if the Judges be equal in Opinion, 
1 I/t. 71.6. & 72. 4. 

A General Demurrer doth not lye xy, perwerr 
to a Scire facias, for it 1s in the nature z  Scire fa- 
of a Judicial Writ , Idem 83. Paſc. 2.3 cias 
"When edged 

Where there ought to be alledged a 
place from_whence the Yenire ſhould —— 
come, and it is not alledged, but omit- 
ted, and yet an Liſe is joyn*d between 
the parties, and the Yenire is from the 
Body of the County, the Defendant may 
demur upon the Yenirt facias if he will; 
but if he do nor, but ſuffer the Tryal to 
paſs, then 'tis a good Tryal, forhe hath 
flipped his advantage of Demiurrer , 
Pratt. Reg.82. M4. 22. Car. B. R. | 


K 4. Where 


as « 4 CE. ASESIY —_ ba Spry. o » — — 
. 1.5 4 —_ >———_ 
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Demurrer ad- Where a Statute gives leave to plead 
vantage /iP* Generally , and the party waives this 
” bs, Leave and pleads ſpecially , the other 
where Geral party may demur upon his Special 
Ples might Plea , if he ſee cauſe; for though he 
have ſerved, needed not to have: pleaded fpecially, 
yet having done it, the Plea mult be 
good at his own .peril, Idem $3. Paſch. 
23. Car. B. R. 
If the Defendant plead where he may 
Demur, he cannot take advantage in 
Arreſt of Judgment ,-or by Writ of 
Error, Plow. 182, 154- | 
Special Demur- There muſt be a Special Demurrer to 
rer 70 @ Nega- a Negative pregnant , which doth alſo 
+:ve pregnante Contain in-it an Afﬀirmative ; and alſo 
to an Argumentative Plea, which con- 
cludes nothing dire&ly , btit only by 
way of Argument or Reaſoning ; and to 
a double Plea; for a General Demurrer 
doth admit them to be good ; for it doth 
 notſhew any fault in them, as a Speci- 
al Demurrer doth, S:ile's Rep. 84. 

"Tis ſaid the Plaintiff may be Non- 
Suit, after Demurrer joyn'd, 1 Ip. 
138. 5. RE | 

One may demur to one part of a Dc. 


Pemmurrer 70 


yart, Pla zo Elaration, and yet plead to the other. 


Fart. part of it, with a Qyoad, &c. Idem 84. 
Mich. 23. Car. B. R. Eo 

Demnrrer for It there be Þ | Demur Icr for part and 
2-17, 17uc for Iffue for part, the courſe is to argue 
ET tae Demirrer firft 3” and it ought fo to 


be; 


4s 


rer, before and after. 


 - 
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be, eſpecially in an Action of the Caſe; 
becauſe the Jury at the Trial may give: 
entire Damages for the whole. But it 
isin the diſcretion of the Court to try 
the Iſlue firſt, Co. Lit. 72. 
See Pratt. Reg. 166, & 167. X 
One may demur to a Demurrer for 
the Joublenef: of it : But if he that ———— kg : 
might demur, doth not demur to it, 
but joyns in the Demurrer, he hath ſlipt 
his advantage, Idem 54.. Mich.2. 3 Car.B.R, | 
A Demurrer is double, when that he n,y;;. nor. 
that doth demur doth affign in his De-r.  * 
murrer (for cauſe of it,) One Error in 
Fact, and another Error in Law, to be 
in the Plea upon which he demurs : 
Which ought not to bedone in one De- 
murrer, 14em $4. 23 Car. 
If A. plead, and B. demurs Specially ; 0'her Matter 
now if B.will, he may at the Argument _— that 
of the Demurrer bring in any thing ?*99 ſewn, 


| > , "© 114y be alleds- 
elſe that is naught in the Plea, notwith- a 


ſtanding the Cauſes ſhewn in the Spe- gumeut of the 


cial Demurrer. For it may be he may Demwrrer. 
do it on purpoſe to make the party be- m_ = wt 
leve, he knows no other fault than what * FRO 
he hath then, and fo catches him if 

there is any other fault, Ed, Saunders. 


Se ſome Special Cauſes of Dempr- 


{. 


7 
. . # ” - 
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% 


f, 
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Demurrer muſt 


Rules for Demurrers. 
A Demurrer to any Plea ought to 


IT” have Counſels hand , and by Foſter 


Nota. 
Ne Judgement 


for want of 


Counſel'; Hand [ang et to it: 
fo Special Plea, 


Without leave 


of the Secon- 
gary. 


Nil dicit. 


Chief Juſtice, (If it be frivolous, he ſhall 
be Fined: But on* Demurrer to a De- 
Claration, by the Practice of the Court 
the Actorny® Hand is ſufficient ; but if 
that be good, and the Demurrer frivo- 
lous to the Declaration , the Attorny 
ſhall be Fined.) But per Cur neither 
ought to be without Counſels Hand, 
or without Warrant from him parti- 
cularly ; and that he-that doth other- 
wiſe ſha]l be turned out of the Roll, 
and pay Coſts , as the Counſel ſhould 


do, if he demurr'd frivolouſly, 1 Keb. 


28. 
But Note, It was {aid by Roll Chief 
Juſtice, That a Special Plea is a Plea, 
although it have not a Counſellor's 
And therefore Judg- 
ment cannot be entred for want of a 
Plea, although a Counſellor's Hand be 
not to it, without acquainting the Se- 
condary of the Office , and obtaining 


his Teave to do it, For it may bethere 


was no Cauſe for a Special Plea ; and 
the Plaintiff muſt not be his own Judge. 
PraG. Reg. p. 246. 

But Qzere of this. 

Nil dicit 1s a failing to put in an 
Anſwer to the Plea. of the Plaintiff, 
in an Action , by the day afligned : 
And Judgment ſhall paſs againft him 
| that 


_ 


Rules for Demurrers. 


that faileth, becauſe he ſaith nothing 
ro the contrary ; and this is always 
peremptory and Bar to the Action for 
ever, Finch's Lafy 4.28. | 

But ſee more concerning this Judg- 


| . ment by Nibil dicir, in Pratt. Reg. 169, 


I 70. 
"The Court wilt not Reverſe a Judg- 
ment, which-1s given upon a Nihi dicir, 
and by the Rules of Court. But by the 
Conſent of the Plaintiff and Defendant, 
the Court will grant a Repleader inthe 
Caſe. 1d. ibid. | | 

Trin. 23 Car. 2, r0. 92. Warren verſus 

Afters. | 

Treſpaſs with Cattel, and breaking 
down Hedges, &c. 

Defendant juſtifies by a Reſervation 
in a Demiſe, to cut up and carry away 
Trees, &Cc. pred. W.M. reparan' & emen- 
den ſepes ubi arbores ill” fic Succiſc-eſſenty 
Ce 


Plaintiff demurs, Et pro Cauſis, Viz. For mans of 
wod in placit” pred” non allegatur, quod ſe- Avermens. 


pes & fovee pred' fur? reparar” & implet' 
ſecundum conceſſion? Agreament, & Licenc* 
pred* ac etiam quod non werificat? quod 
pred” proſtrac? ſepium ex cauſa pred et 
eadem unde pred” F. {uperius narravit , 
quod ſecundum formam placitandi werifi- 


care debuit. | 
Hen. Poll exfen. 
Alich. 
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Rules for Demurrers. 
Mich. 30 Car. 2. Dobyn verſus Of- 


wald. | | | 
Demurrer , Et pro Cauſis Eo quod nog 
allegat? in placito pred” quod pred” ofto Acre 
de novo aſſign & pred? due Acre fuer par- 


P 


cell alicujus mw tenementi ſed. olim fuer 


ſpetan ſive pertines' ad Meſſuag” ſroe te- 


nementum quod eff incertu de quo tempore 


intenditur, Et pratum non ad pertinere: 


ad Meſſuag* ſive tenementmm, Oc. 
Hen. Pollexten. 


The Adion is in Treſpaſs, — 


Defendants juſtifie for taking a Load : 


of Hay ; for that the Pariſh of A. time 
out of mind was within the Re&ory of 
FF. within which .Rectory pred tempore 
quo fuer” ſeperal” parce prati voc [Whole 
Tithe Meadow, ] ad ſeperaP antiqua 
Meſſ. frve tenementa infra eand. Refort- 
am olim ſpear & pertinen'; and a Cu- 
ftom, That if any of the Occupiers 
ſhould Mow, &c. the Proprietors to 
have 2 4. an Acre, &c., but if they 
ſhould Mow the whole 10 Acres, then 
to take a whole Load from any part, 


_ 8c. and fo juſtifie. 


| pertain 4 choſe Corporeal. 


Meadow in Law cannot belong to a 
Mefluage, We are not in Caſes of a 
Grant, but Pleading. Hill and Grang's 
Caſe, Com. 168, 169. It may be part of 
a Tenement ; Choſe Corporeal ne poet ap- 


Afault 


as a> toon 


bed. | mand 
. 


= 


| 


4} 


t 


Rules forDemurrers. T1 

Afſault and Battery, and taking Nine 
pounds: of Butter from. the Plaincitts 
Servant. SIS | 
' Defendants jultifie, as Clerts of the 7 that che 
Market of the City of Litchfield, they 7u/ification is 
were authorized to enquire after  But- #727) 70 
ter, and*if deficient (according to the Magna Charts. 
Aflize) to ſeize it, &c. That the Aflize 
for Butter was then, That every Pound 
ſhould contain 18 Ounces ; that the 
Plaintiffs Butter - was but*16 ,” and that 
therefore they itized it, &c. « 
 Demurrer, Et - pro Caufrs , For that 
by the- Statute of -Mapna Charts there 
ought to be Unum pondus throughout - 
England, Stat. 14: E4.3.,cai12.& 27 Eg. 
£8.'1O. *: CLE RES, 
By this means the City' of Litchfield 
might buy Butter , each Pound 18 
Ourices, and at the: next Market fell 
but 16. 


- Trin. 24 Car. 2. Dixon againlt Thomp- 


ſon, For maliciouſly levying a Plaine in 


the Mayor's Court of the City of Bri- 

Fol, againſt the Plaintiff, whereby he 

was taken, impriſoned, and forced to 

pawn his Goods, &c. ; | 

\ Defendant pleads, That he was then for mo: ſbewing 

duly Indebted unto him in 62 }.&c. then _ Cauſe ” | 

due and unpaid. | for yrs 
Quer' moratur in Lege, Et pro Cauſis, 11on befire 


Ev quod pred” W. per Placitum ſunm pred” the Mony due. 


8672 


For that the 


Rales for Demurrers. 
non afjirmat ſe 2p proſecuc® & ay- 


reftrac* pred* habuiſſe aliquam juſt am caus 
fam Attion verſus pred* A. tec potuit idems 
A. indebitat' eſſe ide W. temporibus ills 
in pred” pecunie ſumma, que non fuit ſolu: 
bilzs ei niſi ad temps runc longe futur', Et 
quia Placttum illud imnplicativim'-eſt , &+ 
attingit ſolummodo ad Exit*, &c.- 
| W. Pawlett. 

The Defendant jons. OT T-pfi 

Roſter verſus ones in Communi Banco, 
Detinue of a Cow apud D, &c.in quo 
dam loco ibidem Voc... 

Defendants plead , That they took 


Plea of Tenure-her in quodam Clauſo vor” M. and traverſe 
 inſufficiens the place called L.& per? Fudic de Narr”, 


5% AJVOwry, 
_ 


&c. Et pro retors Vace, they avow 
as Bayliffs of WW. R. for Rent arrear _ 
from the Plainriff, 
Plaintiff pleads, That the place #n 
quo, &c. iscalled as well by the name of 
L. as M. And pleads further , That he 
held not of the ſaid I. R. and diſclaims 
ſoro hold. Er pet” Fudic' & dampna, 
EXC | 
Defendant Demurrs, Er pro Cauſir , 
Eo quod Placitum predi&® in barr cognic? 
pred. ſuperims Placitat eff inſufficiens , 
Lia Cognic. pred. eſt fat ſuper Terras 
infra feod? & Dow' pred” W. R. Et pred.” 
locus in quo fit infra feodum & Domin? 
ipſins W, Et non eft material” quis ef 
renens inde » Ac etzam £0 quod General 
Placit?, 


F''s 


"I 


—_— 


"| years ; nor that the 12 Fan. 5 Eliz. a 
| Hor-Preſſer was not a Trads uſcd in this ,*r1;z, ag. 
| Kingdom. mits the Trage, 


 fravit Cur? bic per Narr' ſuam pred. quod ,,,(,,,;1, 


pred. eff duplex incert & caret forma, 
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Placit', Quod non tenet eft inſufficiens in 
Lege. Hen. Pollexfen. 


Def. moratur in Lege ſur Narr' ſur Pi- for net ſptwing 


e had an 


licy de Aſſurance, Quod pred. G. non mon-, p 7 


ipſe idem G. tempore confec* ſcript” Aſſe- Cauſe to Aſſure 
euranc* pred. habuit aliquod intereſſe wel the Ship. 
concern in Nave predit}. vel in Appararu 

ſuo, wel quod ipſe idem G. tunc habuit ali- 

quam rationabilem Cauſam facere Aſſecur- 

ane” ſuper eandem Navem, Et quod Narr 


> "4 TT ; 
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Plaintiff declares-, That the Defen- Gmes! ne 
dant never was educated in the Trade mwrrer ro an 


ot-P rentice for » {#9 for 
of a Het-Preſſer, as App fr ing ot 


againſt Stat. 


Defendant demurs generally , and &«c 

the Plaintiff rejoyns, 

Car'. Special Demurrer to a Decla- 
ration for uſing the Trade of a 
 Throwſter ; and ſets forth, that ic 
was not a Trade within the mean- 
ing of the Act , and Judgment 
pro. Def. 

But we conceive, the Defendant 

hath admitted a Hot-Preſſer to be aTrade 
by the General Demurrer , Trin. 36 


Car. 2. Dom' Rex & Smith verſus Engliſh 
: Vide 


26 © EAT, |. / eve. 
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Rules for Demurrers. 

Vide Stat. 2& 4:E.6.ca. 10, 21.'5 & 

6 'E.G6.ca. 6.1 Roll. Rep. 312. Edward”s 
— ——_—. SR .. Mr. Eytog. 

General Dz- \ If a man plead a Bargain and Sale, 

»urrer good, - and mention no Conſideration; or when 

for not meii- * ONEe pleads a. Fine, he ſays, Quidam Fi- 

many 1 the us ſe lewavit in Curia Dom. Regs, not 

onfideration Lain 2 . | . 6 LEY 

in « Plea of 1JAying in what Cort, it doth not ap 

# Bargain, Pear in what Court it is; therefore. in 

and Sale. both theſe Caſes you may demur'ge- 
nerally. _ © © Ed. Saunders. 

Note, Forit is Subſtance ; Where the 

Defendant concludes his Plea , Er hoc 

parat® eſt wverificare, when he ſhould con: 

clude to the Country, General Demur- | 

'fer is ſufficient, 1 Cro.1 64. Yelv. 127. 


_ Demurr? cum Cauſis.” 


{ion ſur Aſumpſit, topay the Debt | 

% of a third perſon. _ REA, 
Special Cauſes, 'Demurrer , Er pro ' Cauſis, VIZ Quod 
For that there non apparet per Nart* pred. quod eff ali- 
—— mo- quod Memorand' aut promiſs in Narr* pred. 
ol "bs phe ſpecificat” in ſeript? ignar per ipſum 5 aut 
of @ third per: aliquam al perſon? per ip/um A. egalit 
fon, according authorizat” prout debuit ſecundum formam 
ro rhe Statue. Stat” in hujuſmodi Caſu nuper. edit” & 
proviſ. Et quod Narr? pret. eft inceri? in-' 

ſufficiens & caret forma, &c. SES, 

| __ F. Tremayne. 

" Hampſon verſus Clerke, Trin.26. Car. 2, 
Debt upon four ſeveral Bond. 
Defendant 


Rules for Demurrers. 


Defendant pleads an Agreement Fr wan? of 
under the Plaintiff's Hand and Seal, /#fierene A+ 


and an acknowledgment of Sarisfa- 
&ion. 
Duer' Demurr', Eo quod predic G. per 
Plactum ſuum pred. non demonſtrat Cur 
bic, Quod pred. H. cogn” ſe agreaſſe cum 
pred. G. wel recepiſſe Satwfattion? de pre- 
fat” G.pro wel de predict denar ſum” [u- 
perins petit? ſue tangen wel concernen” e- 
andem ſam? wel cauſam Aion eidem H. 
pro non ſolu? inde ascreſcen®, &c. 

Cook verſus Whorwood, Hill. 22 & 22 
Car. 2. 

Def. pleads Proteſtand” That the Arbj- 


trators made. no Arbitration pro Placito 


dic”, Quod pred. W. L. Umpirator pred. in 
| Narr” pred. ſuperias nominat” non fecit ali- 
quod umpiraginm ſuum int Parties pred. de 


&-[aper premiſſis ſuperius pred.modo & forma 
prout pred, E. ſuperins inde metravit, Et hoc 
parat? eſt werificare, Unde pet" Tudic® fi 
pred. E. Action", &c. Ri, Powell. 


Quer? moratur in Lege, Et pro Cauſis, rip ins ct 
Quod pred. F. non conclufit Placitum ſuum ding the Plea 
E ad Patriam Prout per Legem bujus regns to the Country, 


Anglie debut, &c. Ed.Saunders. 

Debt upon Penalty in Articles. 
Afﬀter Imparlance, Defendants plead 

That ſemper parat* fuer? ad ſolyend”, ec. 


loquend® dat, Ts quo caſu manif«ſt: apparet 
: [| <4 ONO 


* For leading 
Semper pararyg 
2 ; r 

Quer moratur . Et pro Caifis , Quod gjres Impar. 
Placitum i placitat? poſt Licene? inter- Ince, 


For Incertainty Quer” demurr, Et pro Cauſis, Quod Pla- 


Rules for Demurrers. 


uod Def. non fuer” ſemper parat ad denar 
Þ ds | 4 R fo. Tremayne, 
Newton Barr? verſus Creſwick & a}, 
Trin.3. Fac. 2. ro. 4.26. For exhibiting a 
Petition to the King and Council a- 
gainlt the Plaintiff, &c.. 
Defendants plead over the Matter 
of the Petition , and then ſay, That 
for thoſe Reaſons they exhibited the 
Petition, &c. to inform the King and 
Council, &c. as they might, as as by 
the duty of their Office they were bound 
7. Holt. 


ard not ten- Ccitum predieF continet generale quid , par- 
aring the Ge" ticulare nichil, ſed ommnino incertum & wve- 


neral 1ſuee 


For not An- 
ſwering the 
Mattry in the 
Declaration. 


nit ad genera Exit', Quo Caſu General 
Exit" placitari debuit. TFudic' pro Quer. 
| H. Pollexfen. 

The ſame Action, Plea, and Demur- 
rer, as int? Hart and Creſwick, in which 
was Judgment given in Ezffer Term 

alt. 

Et pro Cauſis, widelicet, Quod predic 
J.F. im Placito pred. non reſpondit ad ma- 
reriam in Narr pred. menc', ſcilicet , pro- 
jettion” tritici in lutum, ſed ſubdole evadit 
 Materiam il*, Ac non dicit an projecit in 
Iutum unum modum tritici vel aliquid tri- 
Fici onmino, Ac etiam quod poſit & locat? 
1m terram 0n eſt projett' in Lutum per quod 
rritic' ſpolitar” fuit in Narr pred. ſpec” Et 
hoc, &c. H. Pollexten. 
Pits 


eff ect” Indentur” pred. 
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Pitt Ar verſus Foſfſer , Hill. 31 & 32 


Car. 2. 

Et pro Cauſis, Eo quod Placitum pred. For that the 
fic ut prefertur modo & forma pred. per Pls 1s double, 
pred. A. fuperins rep! placitat” eft duplex, 94 197 Incer- 


: : : tainty. 
& duas continet materias, Dnarum aliqua / 


un” per ſe ſolum ſufficiebat ad ation pred. 
manutenend', Acetiam quad ſeparal” tra- 
verſ. pred. extra placitum pred. omitti de- 
buer”, Acetiam quod placitum pred. incer- 
tam exiſtit & caret forma, © p. 

Et pro Cauſis, Eo quod non conſtat per For not making 
placitam pred. ſuperius replicando placitat' Demand ac- 
quod aliqua legitiwa demand” denar? pred. mg Y = 
fad. fuit infra pred. quintum Annum in ;, 1... , 
Conditione Indentur? pred. ſuperins ment” 
prout infra idem tempns juxta formam &- 

os debuiſſet. Q. 
Jang. EO | | 
Er quod per placitum titul” Mater? tra- p,, mcerrainy; 
werſatur qual in placito Barr? ipſizas J. S. and traverſing 
pred. nomine content exiſtit, Acctiam quod the Matter naw 
pred. placitum i incertum &* pregnans *ainea in 
exijt it, Fc. | the Bar. 

Eo quod Rep!” iÞ continet in /e ſepara- For Incertainty 
les &F multifarias Materias triabiles per aud Mul tipli- 
Record”, Udi per Narr® pred. Canſs Adio? city. 
pred. J. W. petit” non inſiſtitur wel allega- 
tur , ut Materia de Record® exiſten*, Ac 
quod placicum il et duplex & incertum & 
minime triabible ac carer form, &c, 


« 
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For concluding - Eo quod Rept” il male concluditur in hog 

cram, 9 re videlicet, Quod RepP il concluditur pro we- 

where ſhould I \;fcation inde ubi concludi. debuiſſet ad exit? 
u 


#o the Country. iam TH. 

' The like. Et pro Cauſis, Eo quad Placitnms illud 
wverificatur, &c. ubi concludi debuit ad Pa- 

triam. © Jelfreys. 


For Incertainty, Et pro Cauſis , Quod prefat' Exit” per 
Duplicity, and prefat' E. ſuperius replicatione junt exiſt:t 
wet concluding (uper pred” placitum pred? J. Et tamen pred. 
#0 the Conntty. 'F, 03 concludit ſuper Exit? ill, Et hec 
os per quod inquiratur per Partriam. Et eo 
quod idem placitum pred F. ſuperins ropli- 
cand' placitat? continet in {e daplicem & in- 
ſufficien materiam, &Fc. Tudic” pro Quer 
ſar morat?. | Henden, 
For Taverſng Et pro Cauſis, Quod pred? H. per Placi- 
a Matter mt tum ſuum pred. dedic? & traverſat rever- 
traverſable. ſionem pred” quinque acrarum Paſture cum. 
 pertin” in. quibus, &c. prefat” B.B. H. B. 
N. B. & W. B. ſpeffare, que quidem ma- 
teria in boc Caſu per Legem terre traver- 
ſabilis non exiſftit. Fudic* pro Der. 
Note, That in Turner againſt Burden, 
Hil. 2. Car. R.ro. 194.1. in Replevin. 
Plaintiff pleaded Feoffment to the 
uſe of Husband and Wife, and the 
Heirs of Husband per Je Wife, 8c. and 
thar they had Ifiue B. B. AH. B. I. B. 
and 7. B. and that fafter Husband's 
death the Wife was ſeiſed in feodo tal- 
liato & jure Reverſion® prefar? B. H. N. 
& W. filizs pred. H. patris & hared. ſus 
, ſpeitan” 


Mo 


— — 


| 


i 
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ſpetian? eo quod the place in quo, &c. 
ſunt &* tempore, (ec.)) fuer” de tenura & 
vatura de Gavelkind ſecundum conſ. in 
Com pred. a tempore quonon extat Oc. par- 
tt & partibil int” bared maſcul', &c. 
Et Def. traverſe, ut ſupra. Et Quer' Dem? 
ut ſupra. | 
Godfrey wer{us Hawkins Sex. 
Quer” moratur in Lege ad placitum Def. or pleading 
& quoad caption & a'portac predicp? another Attion 


quatuor afſeruam & duarum carettat? aspending, 
which was 


; 6 9 ye 
Fent parcel pres Fenz in pred. Bill ipfins hn nkes ace Ga 
quer? men? &* converſion &* diſpoſition” the ſame time 
corundem quaruor aſſerum O& duarum ca- with the Afion 
reftat? Feni in uſum ipſins Def. modo & Fought, and 
forma pred? placitat* in caſſac? predict A- 3 rs go ” 
Hon" Tranſgr* ipſins Quer placitari mi- Tom — 
nime debet , Quia Aﬀio pred” placitat" in 
ſatsfation? Attion Tranſgr? ipſins Quer? 

quoad caption” & aſportac pred” quatuoy 

afſerum & duarum caretfat Feni pre- 

dif triuw careftat' Feni parcel? in pred” 

BilP ipfins Quer' mene eſt Adtio ſur Tro- 

ver & Converſion” & impetrat fuit eod. 

die qus pred. A&? Tranſgr ipſins Quer 

impetrat” fuit , & non debet placitari eod? 

Termino. : : | 
Et pro Caufis, Eo quod pred” placitur x, 1Þas the 
pred” J. rejungendo placitat* ef# deceſſus & Rejoyuder is 3 

Barr” ejuſdem J. Quodque placitum ill eff Departwe 
vitioſum incert” in{ufficiens in ſe &* caret 1197! the Bar. 


forma, &*c. 
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Fo, offering an Eo 94" 'R. offert Exit 'in Com, Ebor', 


n 11 8 DIS Qui triari debuit in Lond?, & hoc, exc. 
oF Feame & Feame. Pet' Licenc? mnterl. 
quend* uſque OF Hill. and then pleads, 


Adio non, and that the Obligor died 


Inteſtate , habyns diverſa bona notabilia ; 

and that Adminiſtration was granted to 

her Abſque hoc, &fe. Hen. Windows, 

Foy pleading ix Demurs, Et pro Caufis , For that the 

Bar of 4#ion, Defendant hath pleaded in Bar to the 

mu he ſhocld A tion, where ſhe ought to have plead- 

48 f wmoaE ed in Abatement of the Bill ; and for 

»f the 3i39, Chat the Subſtance of the Plea being in 

Abatement, ſhe hath pleaded ir after 
Imparlance. R. Wallys. 

For the Hike. Page againſt Hunter, Pleads AF&io 

| non ut Exec', Quia le Obligor died Inte- 


ſtate , and Adminiſtration Abſque hoe, 


that he Adminiſtred as Executor. , 


I conceive that the Plea was good in 


Abatement , but being pleaded in 

Bar is naught. H.Pollexfen. 
Bealy verſus Sampſon , Trin. 4, Zac. 

2. 

| Replevin of Catteh; &c. Defendant 
juſtifies by Warrant, dar 2 Aug. vet? 
For m? well OQuinden' Martin” Anno tertio, &c. Abſq; 
Trawerſmg of hoc, That he was Guilty before the 


We ay, ine EG 2 Aug. or after the aid Quind | 


for alledging a a 
thing againlt Martin. 


Law. Quer Demnrr', Et pro Cauſir, viz. Quod 
placitum pred* male traverſat Mater © 
rempus in ea parte traverſat*, ac Traver(. 


ip 


— 


| 


ſus ire in commun Via pred” nec aliquid re- 
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ill extra idem placitum omitti debuiſſet, i 
on idem placitum traverſa(ſet tempas in- 


ter pred. ſecundum diem Auguſti, & pred? 


Quinden Martini in eod* placito menc. 


Trem quod placitum pred. ſuppon” Arveria 
pred” imparcari quoſque ſumma 111. ad 


uſum diftli Vic? ſolut' Fuit, Ubi revera 
diftus Vic? bujuſmodi ſum ad uſum ipſins 
Vic per Legem terre recipere non potuit. 

Trin. 35 Car. 2. Dellingham againſt 
Wells, ec. for taking away the Plaintiffs 
Goods. / 0d tl | 

Defendants plead, That els levied 
a Plaint in the Sheriffs Court againſt 
one E. C. who had the Goods in poſ- 
ſeſfon, and that by virtueof a Reple- 
vin they took them, 8&c. and that the + 
Goods in the Sheriffs Court and in the 
Narr' are the ſame. 


Plaintiff demurs, Et pro Cauſis , Eo ror that the | 
quod placitum pred. non confitetur nes de- Plea neither 
negat Bona & Catalla pred. fore ]. D. necconfeſſeth, nor 
monſtrat aliquem titulum pred. J. W. ad aV0Meth. 


babend” bon? 11]. H. Pollexfen. 
In Tranſgr Parker wverſas Hele , Hil. 
2 © 3 Jac. 2. ro. 688. 


Eo quod predie” S. non monFftrat aliquod For not making | 
Title, nor An- 


ſwering the 
Matter. 


Titulum wel juſtam cauſam pro averizs 


2 I 


ſpond? ad wvagrantiam & errac? averior 


il in Via P. H.Pollexten. 
L 4 In 
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In Tranſgr?. Mathews wverſas Cary ; | 
For. taking a Silver. Tankard. 
Def. pleads, That the Plaintiff was pre-. 
ſented at Weſtminſter for a Nuſance, &c. 
, The Rep! was, De injur ſua propria, | 
and =Sats the melting Tallow to a 
*4 Nuſfance. ; "FIRED 
For Traverfug Eo quod pred” R. per placitum ſuum prea? | 
« a Matter not traver{at Mater" in Barr” ipſurum FE. M, 
traveſable. & M. non affirmat” ſeu  allegat* ſeu ? na 
Legem traverſabil'. Ex pro eo quod iden 
| R: non reſpond' ad Mater in barra pla- | 
citat”. _ Hen. Pollexfen. 
For that the Et pro Gauſis, Quod pred” Def. per pla- 
Rejoynder de- citum ſuum pred” \rejungend” placitat?- a 
parts from the priori placito ſuo pred” recedit, Et-quod pla- | 


Ples.,  eitum ill incert inſuſficiew exiſtit & caret 
formay Oc. Ed. Saunders. 
For want of Eo quod Def. non bene allegaver? in pla- 


& ficient Alle= cito uo predifF quod manucapt? in placito 
garwn an! > ſus pred. ſuperins menc” fuer” ſufficien Ma- 


_ <4 Nucaprores, ſed per implicac & non poſative, 
| Ac pro eo quod pacitum pred” caret for- 
ma, ec. 
| Vid 3 Cro, 4.60, 852. Mo. pl. 596. 
Tor not A Defendant, as Executor, pleads 10 ſe- 


ys. veral Judgments. 

Ba. Plaintiff replies to one and that it 

; was kept on foot to Uefraud the Plain- 
calf. | FS . 

Defendant demurs, and ſhews for 

Gauſe, That the Plazntiif hath given no 

y | | A n{vw er 


/ 
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ments. -- ek 
- | - But Judgment for the Plaintiff, That 
5, | Replicationis good, 
7, Cary againlt Baccas. 

a The: Plaintiff as Bayliff of the Li- 
| berty of Weftminſter declares againſt 
P | Defendant for entring his Franchiſe , 
. | and levying Goods by virtue of a Teftar 
: EK, Fa. directed to the Sheriff of Mid- 
» | dleſex,@vc. | ; 
Def. Demurr”, Fo quod per Narr' pred” 


| de-pred” offic ballivi Francheſ. in -Narr' Title. 

| pred: ſpec nec quod qus vel Ticulum idem E. 

| | Jolie in 0, Offic. Er quod Narr' ilf 

eſt incerta in(ufficien & caret forma , 
"Ms S, Ward. 


20n direffe reſpond" ad Materiam per þ- 

ſum J. R. disunGim placitat & quod eff 

in ſe redund” & caret forma. 
Smith ver/&x Darell. Trover, 


neral” Exit” ſolummodo & General” Exit 


mmcerrum duplex & caret forma,&c. 
W.Thom pſon. 
© jkeb. 


Anſwer. to any. of the other Judg- 4 


, " For wod hewnne 
201 apparet' quomodo predift F., ſeiſit. fuit his __ _—_ 


Er pro C auſis, Eo quod predift gh.5 per For redundancy 
Repl', &c.- receſſit ab Exit int” ipſum S. & and departing 
prefar” N. W. R. &+ W. ſuperius juni? eb-from the Tue. + 


Eo 9 lacit dit? tendit ad Ge- for InceYtains 
0 quod placitum pre it ad Ge alla, x 'y 


fendring the 


| placitari debuit, Quodque placitum pred' eſt g,,,,5 1... 


Rt Ms 


\ 


I Ire 9-4" Rn AYER og Ra. 


. the Cauſe of 
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Mich. 2 Fa. Moor verſus Kirby.Affaule, 
Juſtify per Precepr? from Admiralty. 

Ed quod non offendit quod fuit aliqua 
5 11 Cauſa vel materia ſurgens infra Fur Cur 
whereby he * Admiral' wel pro quare Warr ſive Arreſt 
juſtifies, rc, pred? fuit nec quo die vel quandd duxit cor- 

| pre preditf J. coram Surrogat*. | 
| H. Pollexfen. 
For that the Eo quod Placitum pred R. eff Argument 
Plea does nei- > non cogn evad? wel contradic materi- 
_ Confeſs 0 99 in Narr pred' J. content” ac et incert? 
void, F | 
| uplex & caret forma, Oo | 
' | W. Jones. 
For that the Eo quod induiio ipſins N. ad Traverſi- 
inducement 10 am [nam continet materiam confiten” cau- 
the Traverſe (am Aftion? ipſins J. Ac eo quod pred' N. 
p34, Te traverſat mater" minime traverſabil wel 
abuſe of Aion GOES oO : 
and traverſes > allegat' per prefar J. in Billa ſua pred', Ac 
what is wt £&o quod placitum ill eſt negatiuum preg 
traverſable, nans & attingens ſolummods ad GeneraP 
ond uw « Nega* ip, | 
#8 pregnant. Qs ww mworatur. 
Fudgment by Super. quo predic? Def. nichil ad pred” 
Nil dicit'o 7orac” in Lepe pred J. [nperims ad barram 
Demurrer, reſponſ. pred” E. ſuperins placitat' dicit, per 
* quod idem J. reman' verſus prefat E. inde 
_ zndefenſ. | 
Ideo conſ. eſt, Quod pred. J. recuperet 
verſus prefat EF. debitum ſuum pred & 
dampna ſua occaſione detenc Debiti ill” ad 
205. eidem |. ex afſenſuw ſuo per Cur" hic 
edjudicat?, Et pred” E. in Miſericordia, &c. 


By 


For not ſhewing 


” %V *%oQD 


_ 
Rules in. Pleating. 

By this it appears , That though a 

General Demurrer prevaileth not where 


the Inſufficiency is only want of Form ; 
yet this want of Form 1s moſt com- 


monly made one of the Cauſes of 'a_ 
Special Demurrer. For the Judge is to 


have no regard to want of Form, &c. 
bue only to ſuch Cauſes as the party 
demurring ſhall particularly fet down, 


——E—— ORD— —_— 


CHAP. V. 
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L. Cts and Statutes in Pleading- zz, ,,,; 5, x 


need not be recited wholly, ares pleaded, 


only the particular Branch that con-. 
cerns the Matter in. hand ; becauſe e- . 


very Branch is an Ac of it ſelf. * But 
otherwiſe of a Record ; for that is 
grounded upon an Original Judgment, 
and ought therefore to be entirely re- 


cited when pleaded in Bar. Touch. of 


Prec. 1 86. 


II. Pleadings muſt be certain, That c&:aimy in 
the Adverſe party may know where- Pleadings, and 
unto to Anſwer ; or elſe he where at a Remedy by 
Miſchief, which Miſchief is remedied 2997 
by Demurrer. Ide 186. 


ILL In 


” . a 
4% » 
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Imperfefions TIT. In all Imperfe&tions of Pleading, 
of Pleeding. whether it be in ambiguity of Words 


Amblguities 
that grow by 
Refeventes. 


and double Intendments, or want of 
Certainty and - Averments, the Plea 
ſhall be ſtrialy and ſtrongly taken a- 
gainſt himthat pleads it, Touch. of Prec. 
p-189. . 

See there the Example. 


IV. So upon Ambiguities, that grow 
by References. 

If an Adion of Debt be brought 
againſt F. E. and F. B. Sheriffs of Lon- 
don, upon an Eſcape, and the Plaintiff 


doth declare upon an Execution by 


force of Recovery in the Priſon of 
Ludgate), ſub Cuſtod* J..S. & J.D. then 


_ Sheriffs in 1H. 8. and that he ſo con- 
tinued /#b Cu/todia J. B. & ]. G. in 2 H. 


$. and fo continued in CuFodia J. F. & 


JP. in 3 H. 8. and then was ſuffered to 


eſcape.. | 

F.F. and F.P. plead, That before the 
Efcape, at ſuch a Day Anno ſuperins in 
Narr ſpetificat, F. S. and TF. T. adtunc 
Vie ſuftered him to Eſcape. 

This is no good Plea, becauſe there 


be 3 Years ſpecified in the Declaration, 
and it ſhall be hardeſt caken, that 
'ewas 2 or 3 H. 8. when f. S.and F.D. 
were outof Office : And the adrunc Vic 

w:ll not help them, though ic feems by 


_ Intend- 


_——- 


| Rules in Pleading. 
Intendment, but the Year muſt be al- 


ledged ez fait. Dzer 66. Touchfone of 
Prec. 190. 4 - | 


# 
p 4 


V. For uncertainty of Intendment. 7cer:ainty of 
If a Warranty Collateral be pleaded nrendmens. 
in Bar; and the Plaintiff by Replica- 
tion (to avoid the Warranty) ſaith, he 
entred upon the Poſleflion of the De- 
fendant. HERS 
' Non conſiat, Whether this Entry was 
in the Life time of the Annceſtor, or 
after the Warranty deſcended ; and 
therefore ic ſhall be taken in the {tri- 
Relt ſenſe, That it was after the War- 
rany deſcended, if it be not otherwife ly 
averr'd, 2 H. 7.2 3- Plow. 46. a. | | 
So for Impropriety of Words, 35 H. lh 
6.4. b. 39 H.5S. 55. Touchſtone of Prec. 
I9T. 
See there the Example: 


| VI. For Repugnancy in Pleading , Ripn 
Touch. Prec. I 92. in Pleadings. 
See there the Example. 


VII. A Bar may be good to a Com- 8-7. 
mon intent, though noc to every intent, —* 
Idem 192. | 
Sce there the Exampie. 
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»ot diſcloſe 
that which 
:s ngainſs 


komſel}. 


Outlary plead. 
ed. 


Miſrecital of 
General A# of 
Parliament, 


A man need. 
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VIIE In Pleading, a man ſhall not 
ditcloſe that which is againſt himſelf : 
And therefore if it be Matter that is to 
be fect forth on the other fide, then the 
Plea ſhall not be taken in the hardeſt 


ſenſe, but in the moſt beneficial, and 


to be left unto the contrary .part to 
be alledged , Dyer 16, 17. Touchſt, of 
Prec. 193. ,_ | 

See there the Example. 


IX. The Defendant may plead an 
Outlary in diſability of the Plaintiff be- 
fore Imparlance; but after Imparlance 


- he cannot plead in Diſability of the. 


perſon , but he may plead in Bar of 
the Action, 32 H. 6. 33.35. H. 6. 36. 
Touchſt. of Prec. 196. 


Sec there the Example. 


If a man pleadeth, Thar the Plaintiff 


1s an Alien born, or Outlawed, he may 
conclude either to the Writ, or to the 
Action, 32 H. 6.27. 


X. If a man plead a General A& of 


Parliament, and mifrecite the ſame; yet 
it ſhall not prejudice him, becauſe the 
Judges ought to take notice of it, Per 
totam Curiam. Et Nul tiel Record cannot 
be pleaded. againſt a General A& of 
Parliament,alchough it cannot be found, 
per Coke Ch. Juſtice, Touch, Prec. 198. 

| Rl. Note, 


i 
| 


VE, "V. - GaxY 
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XI. Note by all the, Juſtices for a Rule of 7ra- 
General Rule, where a thing alledged w/e 
doth confeſs and avoid my Plea, I may. 
Traverſe it, 7 H. 6. 13 Eliz, Dyer. 

Touch, Prec. 199. 

In a Plea you muft never conclude a 
Traverſe, Er do hoc pon? ſe ſuper Patriam ; 
and if it be ſo pleaded, Demur ſpeci- 
ally, and ſhew it, * Ed. Saund. 

Vide ante 78, 111. & poftea, | 


XII. In all Pleadings where you claim Zeg2tee p/;*-7 
as Legatee, you muſt ſurmiſe the Con- © «7 ax. 
ſent of the Executor ; as, Cui quidem di- © 
miſſioni idem J. S. conſentivit, &c. Touch. 
Prec. 203. A : 

Note, That while the Pleadings are Reference. 
in Paper, one may have a Reterence to 
the Secondary ,)-on a Suggeſtion . that 
he will pay whatever is due ; bur after 
Judgment , yiothing will be ſtay'd on 
luch Motion, Paſc. 13 Car. 2. 1 Keb. 12. 
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Many other Special Rules and Mat- 
ters for Pleadings, Alphabetically 
digeſted. __ 


"Abatement. 


1 tO 20, vide poſtea. £ 
| Accord and Satisfaction, vide poſtea. 
Advantage, He that in Pleading will take advant- 
age of a particular Statute, muſt ſhew 
particularly, that he iscomprized with- 
-1n the Statute, Pratd. Rep. 33. 
In Arbitrament to makeanend of all 


< 


Abitrament. 


Matters between 3 parties , and they 


make an end only between 2. 


Mr. Latch bus Let the Defendant demand Oyer 


&pi7:101 to dr aw 


for performance Writing, purporting an Award under 
of an Awnrd, their hands, &c. in hec verba. | But the 
Defendant fſairh , that at the time of 

the Submiffion and; Writing ; purpor- 

ting an Award- made, there - was +a 
difterence, and demand made by the 

ſaid 77. Obligee, againſt the ſaid R. one 

of the Obligors,for and concerning, 8c. 

Which ditterence and demand was ſub- 

mitted by the ſaid Submiſfion , to the 

ſaid Arbitratars and notified to them, 

of which Matter of diflerence and dc- 

- mand, nevertheleis they have made 

no Award , but left the 1iaid 4. fill 

ſubject 


Abatement, See Touch. Prec. from DP. 


of the Condition, and then ſet forth, - 
z Bay to a Boad that the Arbitrators made a certain' 


_ 


OS” CEE TY 


P3 


{ 


Eee Do ee RES, to od a 
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not 
Rc $5 
:. Arbitrament is no. Plea, after the laſt 
Continuance, 21 H. 7. 33. 

: Ifall the Matters ſubmitted to theAr- 
bitrators be not Awarded upon the A- 
ward it is not good, Prath. Reg. 27. 


A Tonant for Life may pray in Aid, 4:4. 


of all ſuch perſons as are inr Remainder 
of Eſtate of the Lands for which heis 
Impleaded, 1dem 3 8. 

: Stephens againſt Elrick, Hill. 26. Car. 2.. 
& 1 Fac.2, Co. 354. 


- An Apprentice brings his Action , Apprentice. 


for not inſtructing him , againſt his 
Malter, 


The Defendant pleads,he turned him 


away becauſe he imbezled his goods. 


_ -* Pollexfen, Shall we be bound to keep 


him that imbezels our goods ? Per Cur. 
you ſhall, for you may have your A- 
&ion, and fo may he for your not in- 
{tructing him. | 


Adminiſtration , Where one pleads 4ininifratinn 


Letters of Adminiſtration which are 
granted by ſuch an Ordinary, where- 
of the Law doth take notice , he may 
plead, that they were granted unto 
him debito more; But if they be granted 
by an inferior - Ordinary , of whom 
the Law doth not take notice , he 
muſt plead , that they were granted 

M unto 


_ to be ſued in the faid demand, 
rbitrated , Er Fudgment ſi Atio, 
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Note 


Amends. 


Attornment. 


Rules in Pleating. 
unto him, -per Ordiariu ilizs Loci, Prada, 
Reg. 135.. v5 ES Mn 1} 
Wherethe Payment of Mony would 
not be for the advantage of the Teſta- 
tor, there the not paying of <it cannot 
be pleaded, to be to the Retarding of 
the Adminiſtration of, his Goods and 
Charttels, [dem pag. 2.1. | 
Defendant pleaps plevwse Adminiftra 
wit. Repl. Quod quer* tulit prizs Origin ſu 


per quo Def. fuit waviat & waviar? fuit 


reverſat pro inſufficient inde, Et quod die 
proſecution” prioris Breus Def.habuit Aſſets. 
Aſh 230. Ew 

Note, Such Replication may be con- 
cluded to the Country , but the cer- 
caineſt way is to ſay, Er huc paratas eſt 
verificare, &c. 2. Cro. 590. _ —_ 
| Tender of Amends before Diſtrefs 
for - Damage feaſant makes the Dil- 
treſs torcious 3 and where Treſpaſs is 
involuntary , the Defendant may dil- 


claim and tender amends, which -1s a 


good Bar in the Action: And if Ver- 
di& paſs for the Defendant, or Plaintiff 
be Non-ſuit, it is a perpetual Bar by 
the Ad, 21 Fac. Ca. 16, 2 Inft. 107. 
SL 217. - | 
In Pleading Feoffment of a Mannor 
you need not to alledge Attornment of 
the Tenants of the Mannor, but ?cis 
to be alledged by the other party. 
When the Services of any Tenant come 
in 
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in queſtion, it is a ſure way to alledge 
Attornment, otherwiſe it 1s ilP,, Co. Lit. 
310. 6 Co. g. 3 Cre. 4or. Tel, I 35: 
$ Co. $2. 


In the Pleading Attornment it is ſuf- Atrormmens. 


ficient to fay, ad quam quidem Conceſ- 
ficnem il ſe Attornavit, without menti- 
oning the Attornment to be to the 
Grantee or any other, 1 Cro. 44.1. 

In Pleading Attainder Virtute Cim Attainder. 
miſſions, and not laid ſub magno Sigillo 
Angle, is good, 1 Croe.45 1. 

If in Appeal the Defendant plead in 4ppes!. 
AHatement of the Writ, and the Writ 

be adjudged good, it is peremptory 

and he ſhall nor be permitted to Ry 

{wer over; but ſhall be condemned up- 

on the Writ, Pra&. Reg. 33. 

Toan Action for ſcandalous words, 41x. 
*is no Plea, that the Plaintiff is an A- 
lienigena natus in partibus tran{maring ex- 
ira Ligeanc? Dom. Reg. &c. Yelv. 199. 

1 Bul. 124. 

Fuit & ad huc exiſtit ſeifi 7taes , is {uffi- 4vermen: 
cient Averment of Lite in a Count, 
Dyer 304. a. Rol. 50. 

One may aver what day the Deed 
was inrolled, 4 Co. 71. 

Where a Statute is recited , there Averment 
one may not aver, that there is no ſuch 
Record, wide antea, 102. | 
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Avowry. 


Bargain and 
Sale 2 


Rules in Pleading 


When a Bargain and Sale is mention- 
ed to be made for good conſideration, 
It may be averred that the Mony was 
paid, 2 Co. 76. M. 569. 1 Co. 176. 


—_[Zzcer] is ſufficient Averment in Plea- 


ding, and when. joyn'd with the time 
and place certain, is Ifſuable, Zelv.12 7. 
Plow. 127. b. 
Defendant makes Conuſance as Ser- 
vant to another, and good, Raſt. 555- 
If one Avow for two Cauſes, and 
can maintain the Avowry but for one, 


yet good, Prat. Rep. 20. 


Avowry for a Rent charge created 
by Fine and Deed, due above 40 years 
ſince, upon Lands charged with Dil- 
trels; | 

Defendant Pleads the Statute 32 H. 
8.ca. 2. of limiting Avowries for Rents 
to ſeifin within 40 years,, 8 Co. 64. 10 
Co. 108. = 


Bargain and Sale, in Pleading there- 
of, he ought to ſay pro quadam pecunie 
ſumma, otherwiſe it is ill, 1 Len.170. 

Briefs and Warrants pleaded, the De- 
fendant ought to ſay, that the Warrant 
was in writing : But if he ſay quod cepis 


. Virtate Warranti in Scripts, &c. tis im- 


plied, that *twas in writing, 3 Co. 44- 


Tis 


Rules in Pleading. 
ITTis not neceflary- to ſay , that the 
Writ was return'd when the Bayliff ju- 
ſtities Virtute inde, ec. but when the She- 
riff himſelf juſtifies *tis neceſſary ; nei- 
ther is it neceſſary when one pleads,that 
the Debt was levied upon hin! by Fer: 
facias, Ca.Sa.&c. 1 Cro. 447.5 Co, 9. 
InTreſpaſs Defendant juſtifies in aux:- 
lium Ballivi qui arreſf quer? Virtute War- 
ranti ſuper Latitat , and detained him 
until he was diſcharged ; cis not nece(- 
ſary in ſuch Caſe to ſhew in the Plea, 
that the Sheriff /had returned the Writ, 
1 Cro. 447. 2 Gro. 372-3 Cro. 181. fon. 
17942 Rol. 563\con = 


Condition may be pleaded without c449;rioss; 


Deed, of Things and Contracts that 
are without Deed, In#. 225: 6. 

Condition of an Obligation to pay 
Mony 3 1 Sept. Defendant pleads pay- 
ment at the day ; Verdict that it was 
not paid at the day nor before; Judg- 
ment for the Plaintiff, 1 Cro. 78. 1 1ſt. 
206. 2 Cro.5, a. 

, Condition that he ſhall permic his 
Wife to make a Will of his Goods to 
100 /. to be paid within a year; In 
Pleading thereof he ought to 17ay, chat 
he had paid the Mony, otherwiſe 'ris 
ill, x Cro. 597, 220. 2 Rol. 248. 


M 3 Con- 


166 
Condition; per- | Conditions performed , See many 


forntd, 


\ 
Court. 


Rules in Pleading. 


good Caſes, Plow. 291. 4. 

Althongh one plead in difallowance 
of the Juriſdiction of a Court, yet he 
may afterwards come in and allow the 
Jurifdiftion and plead chere, Prat. Reg. 


54- 
Inferior Courts ought not in Plead- 


ing to ſhew a thing by implication, 


bur they muſt ſer it forth exprelly. 
And alfo Surpluſage in an inferior 
Court will make Error ; for they muſt 


keep their Forms preciſely : For if. they 


{honld be ſuffered to break their Forms, 
it would introduce all Barbarilm and 
Confuſion, Idem 52. 

The Juriſdiction of an inferior Court 
muſt be ſet forth, and by what Autho- 
rity it 1s held, whether by Preſcription 
or Letters Patents. For every inferior 
Court muſt be held one of theſe ways, 
Idem 52. — | 

A Court that holds Plea by vertue 
of Letters Parents, ought to, proceed 
according to the courſe of the Com- 
mon Law. But Courts that are Courts 
by cuſtom, may proced according to 
their cuſtom, ſo that it be not contrary 
to Law, Idem 54. 

One ought to ſpeak againſt the Juril- 
Ciction of, the Court by Pleading to 
it, and not by ſpeaking in arrelt of 
Judgment, tor then *tis too late, Idem 6 - 
A 


——— — — 
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_ All Ceurts of Record were original- 
ly the Kings, 1dem 57. 4. 

Conſideration , To lay pro diverſis Confideration, 
Cauſis & Confiderationibes is not ſuffici- | 


_ ent to raiſe an uſe, without Averment 


that Mony was paid, 1 Cro, 154, 176. 
2Co. 15. i 
Vide antea 106, 107. \ 


| Where-the Concluſion of | the Plea Concluſion of 
ſhall be, Que e/t Eadem, See Latch 2.36, *1*4%: 


4753 476 | AE 
Cuſtoms and Preſcriptions, See Touch. Cytms and 
of Prec Pg + 72s | i Preſcriptions. 


; Departure is when the Plaintiff doth Departure. 
lead in his Replication a Matter which 

15s contrary to that which is admitted 

in his Declaration, this is a departure; 


- Prat. Reg. 79. See beſore. 


See Tonch. Prec. 200, 20I, 202. 
ver it to C. to the uſe of B. itis preſent- 


ly the Deed of 4. Bur if C. offer it to 


B.and B. refuſe ic in the Country, and 
thereby the Bond loſes its force, yet A. 
gs plead Non e## fattum to it, 3 Co. 
2.6. 
A Diſcontinuance of an Action or Suit pj;ſagreemeie: 

1s not a perfe&t Diſcontinuance, until it 
be entred on the Roll : Bur if chis Dil- 
continuance be to be pleaded, 'tis not 
neceſſary to plead the Entry of it, Pra. 


Reg. 88. 
M 4 | Pry 
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When it may 


be entrea* 


Deviſe, 


D#{ence. 


Rules in Pleading. 
Per Cur After Iflue the Plaintiff can- 

not diſcontinue, without aſſenc of the 

Defendant, 1 Keb. 485. PI. 23. 

The Plaintiff cannot diſcontinue his 
Action after Demurrer joyned and 
entred , or after a General or Spe- 
cial Verdi&t found, or after a Writ 
of inquiry executed , without leave of 
the Court. See Comp. Soll. 334. 2 Keb. 
| "on Matters in one Action, and the 
Defendant pleads to all except one, and 
Iſſue tryed , and Judgment for the 
Plaintiff, and no Diſcontinuance , 1x 
Co. 6. 6b. | 

Diſcontinuance may be entred after 
Special Verdi, but not after a Ge- 
neral; but then no Coſts, 1 Cro. 575. 
But ſee more of this, Pratt. Rep. 87, 858. 
nor after a Special Verdi& found upon 
the Matter in Law, &Cc. ut antea. 

If a Deviſe of a Term be pleaded, 
he ſhall plead it ., that he entred by 
the Afﬀent of the Executors, 2 Co. 


Then Land is claimed by Devile, 
tis of neceflity in the Plea, to ſhew 
that it was Soccage temwe , Cro. 667 
Dyer 329. p 


In all Caſes before the Defendant. 
> Plead in Bar, he ought to defend the 


wrong ſuppoſed by the Plaintiff, per 
Venit & defendit Vim & injur, quot, 


C 


£1 


Rules in Pleading. | 169 - 
N- ec. and if it be omitted tis no miſtake | 


he of the Clerk , but failing in ſubſtance, 
Telv. 2.10. wide antea 56. 


Us In Eje&ment and ancient Demeſne 

id | pleaded, you ought not there to make a 

e- | full defence, See 5 Cv. Aldens Caſe. 

It It kems that in a Writ of Right, the,, ,, , 

of Defendant ought to make a double de- your 


6, fence, (to wit) the Plaintifts Right, and 
to maintain his own Right : And 


e where two Defendants joyn in defence, 

d they ought not to ſever in Pleafing, 

© 1 Gro. 331. 

; A Plea to the Jurifdi&ion ought to be, Plea al Juriſe 


| Et pred. A.B. in propria perſona ſua wenit 4iftion. 
r | © O defendit vim & injur. Et dicit, @c. 

þ For he ought not to make a full de- 
tence by adding quando, &c. for that is 

; quando ubi & quomodo Cur videbitur. Co. 

| Inſt. 127. 

In Pleading Afignment of Dower, ,,,.. 
| it is not neceſſary co ſay, quod fuir per : 
| metas & bundas. 1 Cro. 101, 162. vide 
| ſtea. Bar at Dower. | 
| In Pleading that the Bond is joynt,,,,. 


he ought to ſay, that the other hath 
Sealed, otherwiſe tis ill, 2 Co. 4.3. For. 
| JO» ZCro.549 
| To a Debt upon Bond, *cis no good conjunttim & 
Plea to fay, that another was bound divitim. 
in the ſaid Bond, conjunttim & divi- 
ſim with the De'endant, and that the 


Plaintiff had recovered againſt _ 
al 


470 Rules in Pleading. 


and the Sheriff had permitted him to 
Eſcape. E | 

Eſcope. Bur tis otherwiſe, if the Eſcape be by 
the conſent of the Plaintiff, 1 Cro. 75, 
I09, 240, 245, 5Fl- 2 Cro. 142: 3 Co: 

850. Hoh. 60. 1 Inſt. 139. PER! 

Condition non Condition to diſcharge and ſave 

damnificatus. harmleſs, 8c. tis no Plea to {ay nou 
damnificatus, but he ought to ſhew how 
he diſcharged him, 1 Len. 71. 

But on a Condition to ſave harm- 
leſs from Bayling in ſuch an Action, 
tis ſaid yon damnificateas 1s a good Plea, 

: Ado. 857. 3 Cre. 165, 363, 634+ 
Doit monſtr' Burt if he pleads he had faved him 


roment. harmleſs, and ſhewed not how, tis ilL 
| See 2 Cro, 165, 363. Videpoſtes. | 
Condition © Condition to pay 35 1. at Michaeknas 


and 35 1.at Lady-day; he pleads payment 

of the 70 /. ſecundum form. Conditionas, 

and good, though the condition implied 
ſeveral payments, 2 Cro. 256. 

Þred. Debt on Bond, Defendant pleads 
that faFut predift. was ſealed without; 
date , and the Plaintiff put in a dare 
after, Er ſic non eft fafium, and on De- 
murrer adjudged againſt him :. For by 
ſaying fatum pred. he had confeſſed his 

Noneft faQuin. Bond, but he ſhould have pleaded 0 eft 

_ fattum, 3 Cro. Boo, | 

Executer, In Debt againſt an Executor he 

Judgment, pleads a Judgment in Bar, and _— 
| e 


Rules in Pleading. 71 

| he did not 'plead prout paret per Re- Prour patet 
cordum, it was reſolved to be ill, 2. Cro, Pr Recordum. 
266, 

But if the Executor plead feveral 
Judgments, and that he had not Aſs 
ultra, tis not good to ſay ſicur per Re- Sicut per Re- 

cordum pred. +, Cro. 625. cen 
\_ Debt againſt Executor, they plead a Executor, Judg- 
Judgment againſt the Teſtator by 4, ment pleaded. 
tor 200 7. and another by B. for 100 /. 
and that they have nor Aſlets, but. to 


latisfie the 200 /. | 

And the Plea was held double, hav- Doulle Bleo. 
ing pleaded two Judgments and rely 
upon one, 9 E. 4.12.0. 

Debt for 100 /. Adminiſtrator pleads 44,n;ni8ray, 
Judgment of 2007. to another, io plene Fudgment, 
Adminiftravit, and that he had norf/caced. 

{| Goods , preterquan nom attingen. ad' 

| 2001. The Plaintiff Demurs generally ED 
becauſe he ſhewed no certain. ſum , {ce7147::y. 
whereto the goods amounted, accord- 

ing to, 9 Co. 109. b. | 

Yet this is {aid to be cured by Ge-,g,..., ,.- 
neral Demurrer, and held but Form, rr. © 
and oftner pleaded in the general ,* 
than to plead a particular ſum, He. 13}. 

More werſus Andrews. Trin. 16. Car. z. 
B. R. wide Co. Entr. 4.4.5. a. 145. PL 27, 
152. &. 269, 4. 617. 8. 

In Debt againſt Executor on Bond, z:ecutor pleads 
Defendant pleads fix ſeveral 
ments, and that he had not Aſſets w/tra 
ro 
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Rules in Pleading. 
to ſatisfie them ; Plaintiff replies, that 
they were obtained by Fraud and Co- 

Two found by yin, and the Jury find that two of them 
#20 6 were by Fraud, &c. atid Judgment for 
the Plaintiff, x Bro. 4.9. 
Executor phads Executor pleads Statute and Judg- 
S:atute, hy Ment againſt his Teſtator, and that he 
it wat be had not Aſſets «ltra; in Pleading there- 
pleaded. of he ought to ſay , quod per ſcriptum 
obligatorium ſecundum formam Statut. con- 
refit, ec. otherwiſe tis ill, and that it 
was pro vero & jufto debito. 2. And.130. 
x Cro. 209. 362. 2 Cro. 8. 10%: . 
Executor pleads In an Action brought againſt Execu- 
2 Recognizance tor, if he plead a Recognizance to the 
to the King. King, he ought to ſhew that the Solven- 
dum was to his Heirs or Executors, 0- 
therwiſe tis no more than a Bond; 
hat he ought And he ought alſo to ſhew that it was 
zoſbew in plead by Record, and the Record in certain, 
Inge otherwiſe the Plea may be ill, for the 
King ſhall not have preference of Debts 
which are not of Record. . 1 And. 129. 
Went. 190, 191, 192. Mo. 193. 
Note, | Note, A man may wage his Law for 
Wager of Law. Debt on a fimple Contract , although 
| the Debt is forfeited to the King, by 
| Attainder of the Creditor, 4 Co. 95. 

Gonditionts dv Debt on a Bond conditioned to do 

ſeveral Things, ſeveral things, Defendant pleads: per- 

performance formance Generally , and Demurrer; 
pt all plead- ,djudged he ſhould have anſwered to 

ed and Demur- - | n 

all the particulars: expreſſed in the 
Action, 


I72 


Fer. 


Rules in Pleading. I73 


Action : But otherwiſe where tis to per- 
form Covenants. Wimblzton againſt Hel- 
derup. Trin. 22. Car. B, R. Rot. 704. Vide 
antea. p. 108, 165, 169. | 

Debt upon Bond ; *tis na Plea, That S:ature Srap!e 
he had accepted another Bond in fatif- 2!*aaed in ſa- 
faction of the ſaid Bond, or that he 0p ER 
had accepted a Statute Staple, or that 
he had enfeoffed him, &c. For a Sta- 
tute Staple is but an Obligation Record- one 0bligarion 
ed, and one Obligation cannot drown cant drown 
another, although they be both for one ©7%r- 
Debt, *and the Obligee may chooſe up- 
on whether he will bring his Action, 6 
Co. 44. 1 Cro. 85. 192. 2Cro. 579. 3 Cre. 

716. Mo. 872. 1 Inſt, 212. con. Hob. 68. 
I Rol. 470. 

Condition , That the Obligor ſhall Notice before 
warrant and fave harmleſs on Requeſt, St, 9 - 
the Qbligee ought to give Notice, and Hons, te fouy 
require the Obligor to fave harmleſs z,,,,z 
before Suit, otherwiſe the Condition is 
not broken, Mo 189. 

Debt upon Bond with Condition , 6,,1;1;1 +, 
That if the Plaintiff and his Aſſigns enjoy Lands, 
ſhould enjoy ſuch and ſuch Land by evaded. 
virtue of ſuch a Demiſe; that then to 
be void. The-Defendant pleads, Thar 
after the Bond to ſuch a day, the Plain- 
tiff had enjoyed the Land; and good, 

I Cro. 195. | 
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Avbitrames, In Arbitrament Def. pleads, Nu!um 
4 ta bow  fecer' arbitrium. Plaintiff replies, Quod 
Toa fecer, and ſhews the Award werbatim:. 
The Defendant may fay, Non e#t fa#um 
Arbitrator, Yelv. 153. 2. Cro. 220. 
"=: i Bar in Debt for Rent, that the Leſſor 
venant. Thas COvenanted , That he ſhould detain 
he ſbould de- the Rent, if he was diſturb'd for Ho- 
;4in the Rent. Mage, and ſhews how he was diſturb'd, 
j I Cro. 137. | 
Pleads, Retinet Quoad partem nil debet, Quoad reſid 
Juxt2 agrea- retiner erga Reparac juxta Agreament. 
ment. S ” hs 7, | 
Serre flocks If a Scire facias be brought againſt an 
againſt Exe- FExecutor, to ſhew Cauſe why he ſhould 
Eutors. not pay a Debt unto the Plaintiff, re- 
covered againſt the Teſtator ; the Exe- 
cutor cannot plead fully Adminilſtred ; 
How be muſt but he muſt plead, That no Goods of 
plead. the Teſtators are come to his hands, 
whereby he might diſcharge the Debt: 
For he may have fully Adminiſtred!, 
and. yet be liable in Law to pay the 
Debt, Pratt. Rep. | 
Heir pleads. Tis a good Plea for an Heir to ſay, 
That the Exe- That the Executor, or Adminiſtrator, 
eutr5 kave haye Goods ſufficient, 2 If. 4.42. 
_—_— Many are the Pleas and Bars in Debt 
upon Bonds, and otherwiſe, for 
which ſee Survey of the Law, Tit; 
Debt ; Touchfone of Precedents; and 
Townſend's Tables, &Cc. 


Ig 
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In pleading a Deed, you cannot ſay Efoppel. 
it was made before ic bears date, Perk. 
31.12 #.6.1. 2 Co. 4. But the Jury may 
find it. . 
If a Deed he pleaded generally with- Deed pleaded 


out any:Exception, and upon Oyer it is 77#hour Excep- 
| ſhewn to be with an Exception ; the 


F100. 


Defendant may plead Non eft fatum 


| generally, 1 Cro. 506. 3 Cro. 326. 


| A Deed made to two, to pay Mony Moy gives 
to one of them ; and he to whom the #» :wo, one dies 
Mony is - due, dies ; the Survivor (and #9” tbe Execu- 
not Ris Executor ) ſhall have the Action, *2* P49 ue. 
I Bulſt. 2.6. Yelv. 177. - 

If.two are mentioned to be parties to 
one Deed, and one of them only Seals 
it; In Pleading tis enough to ſay, That - 
he that hath Sealed, per quoddam ſcrip- 
tum ſuum, without mentioning the o- 
ther who did not Seal; and fo in a 
Feoffment , where one of the Feoffees 
dies as before, Co. Entr.120, 121. 1 Cro. 
506. Dyer 227. | 

When two are named Grantors in Two Grantors; 
one: Deed of Land, and one of them 9 4a the 
hath the Title ro the Land; in plead 7 
ing ygu mult ſay , That he that had 
the Title did grant, without mention- 
ing the other, 1 Inf. 45. 6 Co. 14. Me. 


72. I Cro. 406. 
And ſo it is, when a Surrender ts Surrender to 


made to two, and one of them only 9; Rever- 
had the Reverlſion. foow in one. 


Quod 


176 


_ Counts on In- 
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Quod per quandam Indeuturam conceſ* 


denture, and (5; and does not ſhew betwteen what 


fſhews yot be. 
zweeun what 


partes. 


Seal broken in 
Court, and 
Deed Inrolld. 


' Deeds to be 
produced in 


Court. 


Fraudulent 


Deed. 


parties the Deed: was made; and yet 
good, Pal. 153. | 

If the Seal of a Deed be broken in 
Court; the Coure will Inrol ir for'the 
benefit of the party, after this manner, 
VIZ. 
Memorand”, Quod Sigillum | cuxuſdam 
Scripti indentat” cujus Tenor ſequituy in 
hec werba, Hec Indentur”, &fc. Fur pred. 
in Evidenc dat? & oftenſ. & ex (int'-al 
ſcripta) pro Veredifto ſuo pred” dicend. con- 
ſiderand. deliberat. per eoſdem Fuſtic ex in- 


 fortunio & contra voluntat” ſuam abſtratt 


fuit, ec. as the Cale ſhall require, 2 Inf. 
676. Hil. 1 Eliz. ro. 1156, & 35 El. ro. 
T7420. | 


If one plead a Deed, he muſt Pro- 
duce it in Court: But one may. give a 


Deed in Evidence, although he. cannot 


produce it, if he can make it out: by 
Proofs, that there was ſuch a Deed ; 
and ſo he may do of a Record, Prat. 
Rep. 239. AWTS 
Fraudulent Deed is good againſt the 
party , his Executors and Adminiſtra- 
tors, and is only void againlt.Credi- 


_ tors; and in Debt againſt' Executors, 
for not delivery of Goods according 


to Deed of Bargain and, Sale; the 


Defendant cannot .plead , That the 
| Deed 


| 
F 


« — 
——— —— -_ _ 
-—” eu — AI ones th ware AA - = _ 
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| Detd was made to defraud- Creditors , 


ZNlv. 196. 2. Cro.260. PTL CIS; ST 
If a Deed be Inrolled by the Statute, Enrolment how 


and. the. Inrolment of that Deed is to 72 % pleaden. 


be pleaded ; it muſt be pleaded preciſe- 

ly, that the Plea may be certain, 'Pra@. 

Reg. 14.4. 1 EIS Ek 
. Eſfeape and Reſcue is a Plea for. the £/:4þe, and- 
Sheriff, to an Action brought on amean 39: pleaden: 
Proceſs for Eſcape 3 That the Priſoner 

was. Reſcued . from the Defendant be- 

fore he came to the Priſon, 8&c. 2 Cro. 

4.19,4.6. I Rol. 99, 359, $07. M085 2. 

con. 2 Cro. 868, fones 201; ow 


If the Priſoner be taken on: Freſh- #-2ſb:ſuit ant + 
JTuit, in pleading the Reprifal ought to Reprofal,bow: : 
be alledged in the ſame County whete '#* 9#cagea: 
the Action is brought ; otherwiſe the | 
Plea is ill, 2 Co. 52. 


A. Recital in an Obligation is an E- zg,,,;, by 


Z ſtoppel , againſt which he that made way of Rece- 


the Obligation ſhall not be permitted 22 = az 06- 
to plead any thing to the contrary, up- #29707. _ 


- on an Action brought againſt him upon 


this Obligation : For that were to con- 
tradict his own A& and Deed, Prat. 
Rep. 125. | | 
Where one hath liberty to confeſs 7.:berty to cone 
and avoid the Matter, which the Plain- 7{/- a» avid; 
tiff doth ſet forth in his Declaration Sy = a 
there he cannot be Eſtopped to plead 
{uch Matter for his defence, 125. 
| In 
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Eftates, hw In pleading Eſtates, *%is not neceſſary 
70 be pleaded. to make mention of them that are de- 
termined; as if a Feoffment be made 
to Three, it may bepleaded tobe made 
to the Survivors, without mentioning 
| him that is dead, x Cro. 506, «+ 

How to plead Tn pleading Feoffmenct to Uſes, muſt 
Feoffment 19 fy, Virtue cujus intravit & ſeiſt® fuit 
Uſer. in Dominico ſuo ut de Feodo. 2 Bullitr, 32. 

If it bo on Condition , i» Dominico 
ſuo ut do Feodo ſub Conditione ſupradif?. 
I Co. 142. bÞ. 

See wa verb. Deed. _ 

WE -, In pleading General Eitates in Fee, 
pap ph cg they may be generally alledged ; but 
Eftates, hy the commencement of an Eſtate 'Tail, 
70 bepleadeds and other particular Eſtates ought to be 

ſhewn, unleſs it be inducement to the 


Matter. 
"outlet of And the Life of Tenant in 'Tail, and 
Life, Tenant for Life, ought to be alledged, 
1 Cro, 571. 2 Cro. $2. 102. 3 Cro. 18. 
Plow. 148. 


Excommnica- In pleading thereof you ought to 

2, how to be ſhew the day of the Excommunication, 

pleaded, eſpecially if ic be after the laſt Conti- 
nuance , and muſt aver that the par- 
ties are the ſame ; yet'tis thought that 
L predic” | helps it, 1 Inf. 303. Ploy. 
23078 | 


When 
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When Excommunication is pleaded, Zeters Teſfti- 

you ought to ſhew the Letters Teſti- m— ns 
monial , that the party is Excormu- (77747 ts 
nicated, which ought to be certified by 14 airetes; 
the Biſhop ; and if certified by the Com- ; 
millary or Official, is ill. But the Chan- 
celtor of an Univerſity may certific Ex- - 
communication ; and the dire&ion ſhall 
be, Univerſis Sanfte Matris Eccleſie fi 
lize. 1 Inſt. 131. a. 8 Co. 68. 1 Rol. 183, 
. So nay the Vicar General, when the 
Biſhop is in remots agend\,\and the War- 
den in the Vacancy, 'F. N. B. 62. 8 Co. 
69. r Int. 124. - 

In the Certificate , the Cauſe for jp;,; te c# 
which he is Excommunicated ought to :ifcate muſt * 
be 'ſhewn , otherwiſe *tis ill 3 and the ſtew. 
Biſhop ought to certifie, that it was in 
his own Court , and not in another ; 

*or that he has found Sentence given 
by another Biſhop. But he may cer- 
tifie it to be made by his Commiſlary 
or Official, 8 Co.68. 1 [ni,121.a, 1 Rod. 
4.34, 894 

In an Action the Defendant pleaded, pla 
That the Plaintiff was Excommiaica- plears Excom- 
ted, Fo pet' quod -Loquela remaneat fine Tengement. 
die, Ec. 

Plaintiff replies, That he had appeal pp 75a be 
ed to the Sentence, Er per quod pred. had appealed, 


def. reſpondeat, &c. 
| N22 And 


a ent CA en le OO NN 


bas bas i UL Ye wi Sromeps ygcthos (As 
: \ 


the Clerk, 


180 Rules in Pleadig 
And the Replication ill ; for it does 
not maintain his Action, 2 Bul. 72.Rol. 

| 226. Raſt. ow 2020035. No” 
How the Entry When uch -a Plea is allowed, the 
ſhall be upm Entry is , Quod Loquela remaneat ſme die 
the Allowance quouſque, &c. Co. Lit. Se. 2.01. 8 Co. 69. 
of #415 Plea.  Excommunication is no Plea in an 
Qui tam, &c. - 2p brought by Qui tam, &c. 12 Co 


Falſe Latn . When a thing is exprefled in Latin 
avords in Pleas. With an Anglice, if the Latin word have 
no ſuch fignification as tis Engliſhed, 
*tis not good ; but if it have no perfect 
ſignification , nor elegant, as it might 
How to be (0n- be , yet by Engliſhing of it, by which 
firued. the meaning of the Plaintiff appears to 
the Court, the Plaintiff ſhall recover , 
and the Jury ſhall be intended to give 
Damage, according to the Declaration, 
in Latin. 
But when there is a proper Latin 
word to expreſs a thing ; there, if the 
Plaintiff declare by another bad word, 
as Hama for a Crow of Iron, it is il, 10. 
Co. Osbern*s Cale. Yelv. 68, 95, 194+ See ' 
Co.8. Blickmore's Caſe. Vide antea. 
0A 1 See alſo more of theſe words, and 
extends ouly What are amendable after Verdi& or 
to Miſt abes of Error, by Stat. $ H.ca. 12. or otherwiſe 
in Prat, Reg. Tit. Words, and Amend- 
ment, 11 Touchſtone of Precedents, Tit. 
Amendment, 
When 


* 


—— 
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LION, 2 Inf. 523. Dyer 290, 291T. zo conclude, 


revoked by Fraud and Covin, and Iſſue wkng Liters 
thereupen, Yelv. 219. 1 Bul. 187. of Admaniftra- 
Fraudulent Deeds, wide ante Deed, 
oy 2 9 OPS 
t Jeems , that the defe&t of a Tra- g 
verſe pleaded is only Form , and if the mm—_ FN 
defauitthereof is not ſhewn by Demur- 
rer, It is aided by the Statute, x Cre. 


324. I Len. 44. | 


If Joyntenancy be pleaded by the 5,j1zenancy 
Defendant ex parie Quer? , 'tis not ne- pleaded, and 
ceſſary 'to ſhew how ; but when ?tis ow. 
pleaded ex parte Def. he ought to ſhew 
how particularly, 2 Cro. 590. 

And ſo of Tenant in Common, See 
Raft. 353 

Treſpaſs againſt Baroz and Feme, for ſe by Baron 
a Tort by the Feme dum ſola : The Plea 9:4 Feme 70 an 
was, Quod ipſi non ſunt inde Culp, and - gy j woes 
adjudged ill; for it ſhould have been, ;;, vo... 7 
Quod ipſa nan eff inde Culp, and a Re- pun Gola. 
pleader awarded, I Bro.6. 2 Cro. 6.288. 

2 Rol. 62. 2 Cro, 883. of 

Vide poſtea. | - 

| N 3 Original 
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Jeofails and Original is aided by the Statutes 3 buf 
Original, a bad Original is not, nor Variance 
between the Name in the Original and 
Proceſs, Yelv. 109. 2 Cre. 185. 
See the Statutes, &* wide aneta pag. 
+2 
Teſte of If the Tefte of a Yenire facias, be be- 
Venive, fore the Iſſue joyned, *tis helped by the 
Statute, 1 Cro. go. Mo. 402. 
Defe& of Averment is alſo aided at- 
ter Verdict, 2 Cro. 44. h | 
Juftification in Where the Action concerns a Tran- 
Tranjtory 4- ſitoty-thing, If the Defendant do juſti- 
_ fie the taking or doing in one place, 
that is a Juſtification in all places. 

But if the Action concerns a Local 
thing, a Juſtification in one place is not 
a Juſtification in another placg, Pra@. 

| Reg. 184. | 

Rales of Jufi, By the Common Law, it the Defen- 
Feation. ©, Cant hath Cauſe of Juſtification or Ex- 
cuſe, then cannor he plead Nor-Guilty ; 
for then upon the Evidence it, ſhall be 
found againſt him, for that he confel- 
ſeth the Battery , and upon that Niue 
cannot juſtifie it ; bur he muſt plead 
the Special Matter , and confeſs and 
juſtifie the Battery. See Co. Lit. 283.4. 

See alſo the Abridg. of Co. Lit. 311. 


In Local A. 
ion. 


Evidence, 


If 


Rales 7 
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If 1 
ſtif n Batter 
| _ ſame to = Detenda 
ally n Aſlaul done nt may . 
Iſfi » and t, he of th ju- Son A 
ue ; muſt muſt e Plain- © faulc 
: and fc not plead 5 1N- emeſn : 
0 In Treſp = the F cad the G ſpeci- vg. pron 
n Not als of b C. encral ;; Mar, 
«s. . T . - 70 l 
dence Guilty he eaking hi " Goal ; 
'F: 1s F/ 
the P "Y hat th cannot 91 Cloſe ſt. 
keep pig Hed Beaſts 2 Ivo 18 Yi. ol That the 
_— 7 ge came j- £12 
yU no » W th if ou 
as by . r Upon —__ he o rough ENT x 4 
"LJ Ph alon of a = _— "ger Foo 
do -tinet : , the De F. ge , 
dre, Thar Ce pak 
muſt ple and h Goo An in Evi er apes, 
mult pleadic, Yerhoma ne Ev rem 
nk Gif: fro hm paid; nd Fn in 
citfs |; he from — in E = FEY 
> Mt ods, mw ceciterhnorrheP ond wt 
T Yer 21 6.33-2 Ot the PI or as 8 os Q- 
Att way bh 0 E:.Dyer ain- 7197." rw 
A e 
Tf a a nds and o | T76: wy Tos mods 
- mths. HAN Juſtification retains the 
Wo 2 M the aha, d in hr 361. = Obligors, 
rit, b atter 1 is ſued 1e Bond 7 one retains 
Hum: ut he C 11 Abat alone, h PP Foray. 
Com nnct plead Neo ey Be pom bend 
Li is ole avy Deed, Non eſt _ _—_ and one 
A . 28 Deed 1 tho - fa- : ', 18 lea 
When me ugh it be " pon 
| by I 
by for QCVEr 4 M ” See C ot ond Non efb 
4 any thing x 
utaorit Things don 
N Y 2 Authori e by 
- | rity 72 
Bu be pleaded uſt 
DUC ww 
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But all that hath been ſaid muſt be un- 
der two Cautions. | 
Where a man 1. That whenſoever a Man cannot 
nay plead the haye advantage of the Special Matter 
Gmeral If. by, way. of Pleading , there he ſhall 
and girevc the © 8 2 ” 
Special Marter fake advantage of it in the Evidence. 
in Evidence, For Example ; The Rule' of Law is, 
| 'Fhat a man cannot jultifie in the Kil- 
ling or Death of a Man, and therefore 
he ſhall be received to give the Special 
Matter. in Evidence , as that it was Se 
defendendo, &*c.. 
$ manyOfficers, _ 2: That in any Action upon «the 
2 Juſtices, Cale, Treſpaſs, Battery or falſe Impri- 
Mayors, Bax» ſonment againſt any Juſtice of Peace, 
«4 <1 j ” Mayor, or Bayliff of City, &c. in any 
fo Even his Majefties Courts of WefminFer, or 
of their Offce.. ellewhere, concerning any thing by 
; any of them done, by reaſon of any 
of their Offices ' aforeſaid, and all o- 
ther in their aid and afhiſtance, or by 
their Commandment, &c, they may 
plead the General Iflue, and give the 
Special Matter for their Excuſe or Ju- 
ſtification in Evidence, 7 Fac. ca. 5. 23 
#5 86,'5. 5 Wo 
If the Treſpaſs were done, the 47h 


x84 


2, 


Treſpaf5 may 


be toi either Of May, and the Plaintiff alledgeth 
' * befere or after the ſame to be done the 5rb of 
#t Was done, May , Or the 1 ſt of Maz 5 when no 


ſo it ve before Treſpaſs was' done, yet 'it upon the 
t.20 Atfion 


brourhs, | 


Evidepce, it. falleth out that the 'Tref- 
pals was Gone before the Action 
| "rw brought, 


# |; 


"0 OY 
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brought, it ſufhceth, 19 H.6:47.5 E.4.5. 
21 E. 4.66. | 
And Littleten faith , That the Jury 
may find the Defendant Guilty at ano- 
ther day than the Plaintiff ſuppoſeth, 


Co. Lit. 2.83. 


In Treſpaſs for killing a Dos , the ; 
Defandunt wa juſtifie - he Dink. nent : 
riff hunted with him in the Defendants !ing » Dog, for 
Warren, per quod he killed the Dog, Hunting in bus . 
2 Cro. 45. + - "av" 

But-a man cannot juſtifie the cutting A man cannot 
of Nets and Oars, for that the Defen- j!7:fe cutting 
dants endeavoured to Row on the Wa- ** 2nd Oars, 
ter in the ſeveral Fiſhing of the Plain- © © 
tiff, and to take the Fiſh with their 
Nets, and that he cur the Oars and Nets 
for the ſafeguard of his Fiſh; yet he 
may take them Damage- feaſant, &c. 

1 Cro, 22:8. 3 Bro. 307. 2D 


If the Plaintiff do plead , That the | RE 


' Defendant became bound unto him per :har che 0417- 


Obligationem ſaam; it ſhall be intended, gation was 
That this Obligation was ſealed and de-/e#{4 and ae- 
livered to the Plaintiff, otherwiſe it could ***” cd 
be no Obligation, Pra&#. Reg.194. _ 
The intent of the Parties ſhall not be ;;,, :1, mm 
imply'd againſt the dire& Rules of the if :he parties 
Law, Idem. | muſt be implied 
: A thing which 1s impoffible in Law, pofibiity in 
is all one with a thing which is impoſ- £4» 914 Na: 
ſible in Nature, Idem. a os 
7 q ; Ic 
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Innuendo; 275 


'Offic fo 


Judgments, 
how to be En- 
zred upen the 
Plaintiffs De- 
murrer 10 an 
ill Plea in Ba 
- 


Limitationef 
A&ions, when 
a thing u to 
be done upon 


| Requeſt. 


When it ap» 
pears by the 
Count, to be 
out of the time. 
When it ap- 
pears upon the 
Evidence, 

The Statute i 
in the Neg as 
106. 


Rules in Pleading: 
Tt is the Office of an Tmuendo, to 
Mark out the perſon that was named 
before; but it cannot make a perſon cer- 
tain, who was not certain before; it 
cannot alter the Marter in the ſenſe' of 
Words, 4. Co. 17. b. 

If the Defendant plead an ill Plea in 
Bar, and the Plaintiff demurs upon it, 
and the Court gives Judgment for the 
Plaintiff : Judgment ſhall be entred up- 
on the Bar, and not upon Nz dicit. Yelw. 
38. 2 Cro. 13. 3 Cro. 754- 


When a thing is to be done upon 
Reqgteft, if the Plaintiff brings an Adti- 


on within the time limited by the Sta- - 


tute, after the Requeſt, 'tis well enough, 
and he ſhall not-be barr'd by the Sta- 
tute of Limitations, altho' the Promiſe 
to do it was beyand the time limited 
by the Law before the Action brought, 
1 Cro. 139. Hutt. 106. 

If it appear by the Count, That the 
Action is not brought within the time 
limited, Judgment ſhall be againſt the 
Plaintiff; and if it be alledged within 
the time , and upon the Evidence it 
appear to be beyond rhe time, the Acti- 
on lies not ; becauſe the Statute is inthe 
Negatwe , that he ſhall not maintain 
an Action, 1 Cro. 115, 160, 163. 


Trover 


. not barred by the Statute : And if a 
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Trover is within the Statute of Li- How the 2/1;. 
mitations; and if the Defendant remain 9 7-97 % 


beyond Sea, it ſeems that the Plaintiff is limited in 


Trover. 
man take Goods and convert them , 
and after the time of Limitation get 
them jagain and- convert them , the 
Owner may maintain an Action upon 
the laſt Converfion , 1 Cre. 245, 3 34- 
F 03. 252. 
The Statute of Limitation is no bar Debt for Tithes 
in an Action of Debt for Tithes, 1 Cro. "9 #mitea. 


I 3. 
| And Specialties, Bonds, Bills, Inden- xy, 5,egatrie 
tnres,&c. are not limited , but you may * | 
ſue them when you will , Compleat Sel- 

bicitor 172. | 


In pleading , *tis ſufficient to ſay, a__ ; 
Quod Clauſum prediff, preditio tempore con- how to be 


. feftion cr ipt ObP pred? pi noratum f uit pleaded. 


pred' A. B, &c. without ſaying how it 

was. Mortgaged, 3 Crs. 899. ; 
None ſhall be compelled to ſhew a Monftrans : 

thing in pleading, which by common Nw compels 


I zq ſhew a thin 
intendment they cannot have know- EG : 


' Tedge of, Pratt. Reg. 201. which they 


An * Afignee ſhall have an Action of canner have 


_ Covenant, without ſhewing the Deed #nowkage 9 


of Aflignment, 2 Co. 63. 2 Cro. 373: SET 
43 I Aſſigumen?. 


Ceftuy 


+440 
co 
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Ceftuy que ie. Ceſfuy que uſe need not ſhew his Deed 
med not ſhew 54 pleading, but he ought to ſhew, that 
——— the Grant was to him by Deed, Dyer 
277. 2. Cro. 217. 
Drfendant uſt Debt upon Bond to perform Cove- 
fſhew his Deed nants in an Indenture ; if the Deten- 
upon pleading ant pleads performed, he ought to ſhew 
performance 10 the Deed in Court ; otherwiſe the Plea 
- opcd & ff is ill upon a General Demurrer, for it 
is Subſtance, Rol. 20. | 
Bond not to In Debt apon Bond, Conditioned nor 
elien without to alien Lands without Licence in Writ- 


Licence M ting. Defendant pleads, That he alie- 


ti . Pl, o o & - ity 1 | 
ME ned by Licence in Writing, without 


That ht alien'd n : HOP -+ 00 
&y Licence, and ſhewing the Writing in Court ; and 


need not ſbew it. good, 6 Co. 38. 2 Co. 102. 

In pleading In pleading the Grant of a Reverſion, 

Graz of s Re- he ought to ſhew that *twas by Deed, 

= mo otherwiſe *tis ill ; but if he alledges 

 Þreg * Attornment to the Grant, .it ſhall be 
| intended to have been by Deed, 1 Cro. 

143. Dyer 174- 

Tmant in © © Tenantin Dower, by Elegi, and he 

Dower and that comes to a polleſſion by the. Act of 

 Elegit, &. the Law, ſhews not the Deed in Court, 

ac 9 Dees 15 Co.94. I Cro.209. 2 Cr0. JO. 271. 

* Modo & forma 4odo & forma do not pur the Day 

what i put in Or Place.in Iſſue ; but only the Matter 

Iſſue thereby. and Subſtance of the Plea, 2 Rot. 713, 


Where 


wo NT EOIEY 
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Where a Traverſe is with a Modo & Traverſe with 
formia, &c. that will pur the manner, as* Modo & _ 
well as the Matter in Iſſue, where the 
manner is material , as the Time, the 
Fac, and other Circumſtances , when 
they are the effect of the Ifſue,z Rel.7 08. 


Negative pregnans. In Treſpaſs the wegitive preg; 


Defendant juſtifies by Licence from the nans. 
Plaintiffs Son. Plainciff replies, Qued non By the Plaintiff 
mntravit per Licentiam fuam , That is a 

Negative pregnant ; for he ought to tra- 

verſe the Licence by it ſelf, or the En- 

try by it ſelf, .2-Ero8y,. — © 

A Negative pregnant is, when twoTrvirſe. 
Matters are putin Iſſue in one Plea,and?) '** 2efen- 
this makes the Plea to be naught ; be- ©" 
cauſe the Plaintiff cannot tell in which 

of theſe Matters to joyn Iſſue, for the 
incertainty upon which of the Matters 

the Defendant doth inſiſt upon, Pra, : 
Reg. 2.20. | | 

Vide antea p. 94. 

Quod non habetur aliquod tale Recordum, Nul tiel Res 
tals Inquifitionis poſt mor. pred. J. modo of cord ; Inquilt: 
forma, Fe 7 Cro. 104. ut. 97. es 

In an Action of Debt incthe-Commom ,,,, ;., -:. 
Pleas, upon a Judgment in the Kings comm Pleas 
Bench; if the Defendane pleads Nu rel fer Fadgment 
Record, he ſhall have a Certiorari out ofi# Þ Re and 
the Chancery, and by Mzitrimns the Re- Nl tiel Re- 
cord ſhall be ſent into the Common 
Pleas, Dyer 32. 6, 1 Crs. 297. 


o 


PE TUNSOI® AN —-enticanueutheid wy " 


ee OO ee e E—ee——_——_—_—_—_—_—_ 
R . : L a 


» 
. % 
FOI" IR evokes bin SIA <a een ons ts 
. 


190 Rales in Pleading. 
Record ought A Record ought to be pleaded intires 
Ad ” pleaded that is, the whole Record, and not part 
a of it with an (int. alia) in reference to 
the Record ; and ſo ought a ſpecial 
Verdict to find a Record ; for a Record . 
cannot be taken by parcels, Prat. Reg. 


279. 
4 Record of Tt hath been held, that if a Record 
= jp C97 jn the ſame Court be pleaded, the other 
A cannot reply Nut tie Record, but he 
may pray to ſee the Roll. Quere. 
Nolle proſequi , Where there are divers Iſſues joyned 
zo ſome Iſſues Hetween the Plaintiff and Defendant, 
where divers and the Plaintiff enters upon the Roll a 
Tues are joy- Nolle proſequi, id eff, Non vult ulterius pro- 
. ſequi, that he will not proceed upon 
one or more of the Iſſues joyned , yet 
he may proceed to Tryal upon the reſt 
| of the Iſſues, Pratt. Reg. 206. EL 
Treſpaſs agamps In Treſpaſs againſt Two, who plead 
2 and ſeveral ſeveral Pleas, and at the Tryal both are 
Pleas, Verdi found for thePlaintiff,and ſeveral Dama- 
- oth, ars oes, the Plaintiff may enter a Nole 
everal Dam "Cap mit d d Wy 
ages and Nolle Pro/equi againlt one, and proceed again 
proſequi a- the other ; and ſo upon a Demurrer, or 
gainſt ow. Ufſue and Demurrer, 2 Len. 197. 40. 
624. 1 Cro. 239, 243. 2 Gro. 118, 349- 
Vide Hob. 70. Ld M : 

w If upon a Sheriffs Bond, &c. the De- 
wo a iendanr pleads the Statute 2.3 H. 6. he 
Bond bow zo be ought to : plead the ſpecial Matter and 
Bleaded, conclude, T/jmt non eſt fattum, &'c. for 

he cannot plead Nor eſt fatfum gene- 


rally, 7 E. 4. 5. Not 


Rules in Pleading. 191 
Not Guilty is a good Plea upon ah Non Cul" apa 
Aſſumpſit, if the Plaintiff do not demur** (—_—_ 
thereupon; and: after a Verdi& Judg- 
ment ſhall not be ſtajed, and the reaſon 
is becauſe Tort and Decest is alledged, 
2 Cro. 4.70. Noy. 56. | 
And ſo in Adtion of Debt for not Non Calf 5# 
paying of Tithes upon the Statute, 2. E, Debr for Tithe 
6. Non CuP is a good Iflue hecaufſe Tort 
is ſuppoſed : And ſo upon all Statures, 
which prohibit the doing any thing 
upon a penalty, 2 1»f#.651. 2 Rol. 68. 
3 Cro. 621,257. | 
When a clauſe of Now Obſtante ſhall Non Obſtante, 
make the grant of the King good,when _—_ fame 
not, 4 Co. 34 Boz,ouns Cale. Sad ple 
Reſolved, when the King by Com: the K:ngs 
mon Law, cannot in any manner make Graz. 
a Grant, there a Non Obſtante of the 
Common Law will not make the Grant 
good , againſt the reaſon of the Com- 
mon Law, as a Grant of a Prote&ion 
in an Afiize or Quare Impedit. - 
But when the King may lawfully 
make a Grant, there a Now Ob$tante 
ſupplies ; as the King having made a 
Leaſe for years, Grants the Land, New 
Obſtante , that it be in Leaſe tor Life 
or years, &c. but the Common Law 
requires, that he be ſo inftructed, that 
he be not deceived. See the Book at 
large. 5 
1 


”- 
F 
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The Argument 


Rules in Pleadint. 

T have here added an excellent Ar- 
gument\, made by a preſent Learned - 
Lawyer , concerning the No» Obſtante 
in the Kings Grant, wherein are alſo 0- 


ther notable things. | 
Hill. 28 & 29'Car.2. R. rot. Thomas 


wpon the Clauſe Farris Senior and Thomas Harris Ju- 
Now Obponte. por in Action ſur Caſe verſus Scipio 


Stukely ſur indebitat? 4 ſſumpſit pro 200 [. 


ar denuires receive a lour uſe: Deftend- 


ant pleads Now Afſumpſit : Jury trove 


Spec verd* wherein they. find, that 


the King by his Letters Patents dated 
the 17 Aug. 12 Car. 2. did conſtitute 
Tohs Holle and the Defendant Con- 


© trollers of the Cuſtoms in the Port of 


Exeter and the adjacent parts, Hahend? 
to Holle and Stukely quamdiu Nob* placu- 
erint,together with all Fees belonging to 
the ſaid Office , that Fobr Holle died | 


_ within 7 years , That the Defendant | 


Stukley, from the Death of Holle to the 
exhibiting of the preſent Bill, wiz. 28 
Nov. 28. in the Execution of that Of- 
ſice hath continued, and yet doth con- | 
tixue, and all that time hath received ! 
Fees and Profits belonging to that Ot | 
fice, in all amounting to 100 /. | 
That I May 27 Car 24. the King 

by his Letters Patents did grant to the 
Plaintiffs the faid Office, Habendum &- 
exercend” per ſe wel eor' alt” wel per ſufficien | 
Deputat” ſuum , immediately from the 

making 


Rules tn Pleading. 


making of - the Grant ; if the,Office be 
void ; if not, then when it ſhall next 
. become: yoid,, for and during the Lives 
'of the. Plaintiffs , and the Survivor of 
them, together with all Fees thereun- 


to. belonging ', and that the Grant 


Thall be good-. Non Obſtante Stat. 17 R.2. 
1H. 4. 4 H. 4. 13 H. 4 nothing to 
the queſtion, 31 H.6. 6H. 8. or any 
other Statute Matter or thing whacſo- 
eyer. to the, contrary , ſed. utrum ſuper 
rota - Materia the Defendant kg F 


Joger ſe, Oc. 


Here followeth Mr. Pollexfen?s py RO 
ment. | 


4 


bu this Caſe : 4 po 
Tt. Whether the Grant to oe Plin. 


tiffs of this -Office,. jor their Lives and 
the longer liver of them ,. to-be- exe- 


cuted by them or their Deputy, be - 


good in- Law ? 
- -2, If it ſhould be, whether the Plain- 
tifs be thereby intituled againſt the 
Defendant, to maintain this Action 
of Indebii? Afſumpſit againft the Defan- 
cant ? 

3. If he can, whether upon this Ver- 


dis the Plaintiff can have Judgment. ? 


I. That the Grant to the Plaintiffs is 
void, being contrary to the Star. 14. R.2. 


Cap.10. That no Cuſtomer or Con- 
O croler; 


I93. 
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The Queſtion 
upon the Non 
Obſtgnte,' 


Rules in Pleading 

troler ſhall have Ships of his own,- and 
thats to eſchew as well the damage of 
the King's Cuſtoms, as the'loſs of -the 
Merchants repairing to the Port ; and 
that no Cuſtomer orController have any 
ſuch Office for term of Life, but only 
as long as ſhall pleaſe: the King, not- 
withſtanding any Parent or Grant made 
to any to the contrary. wh 

IR. 2. Cap. 5. That no Controller 
ſhall have any Eſtate in his Office for 
Term of Life or Years, but that the 
Taid Office, ſhall remain in the Kings 
Hands under Government of. the Trea- 
ſurer for the time being; and if any to 
the contrary, that they ſhall be void 
and of no Effect. | 

1 H. 4. 13. Recites the Stat. 17. R. 2. 


and confirms it. Ip 
31 H.6. 5. confirms 17 R.2. and that 
this Office ſhall not be granted but by 
Warrant from the Freaſurer ſent into 
the Chancery. . . 
That this Patent is contrary to all 
theſe Statutes is clear; but then the 
Queſtion is, whether the Now Obſtante 
in the Patent , ſhall and mviy by Law 
diſpenſe with theſe Poſitive and Afﬀfr- 
mative Statutes, and make the Grant 
good notwithitanding. | 


Herein 


Rules in Pleading. © 195 
Herein Idefire to conſider of the Caſe 
as it would have been, if all thoſe Sta- 
tuates had been mentioned in the Patenc 
by expreſs words, Non Ob ante to e- 
very Statute. SHY 
_ Andif fo, yetT conceive this Patent 
had been void. | 
T do admit and agree, that 'whereſo- he Reſolution 
ever a Statute is made, that doth pre- of the queſtion. 
{cribe and dire& a form for the King 
to at by, for the eaſe of the King, 
there what is thus propoſed , being de- 
ſigned for the Kings benefit, the King $44,445 » bs 
by a Nox Ob#ante of this Siat. can disg:/p:nſed. 
ſpenſe with it. 
Therefore Stat. 9 Ed. 2. directing 
the meeting of the Treaſurer, Judges 
and Barons upon Craſtin Animar* for 
pricking Sheriffs may be diſpenſed with 
by a Non Obſtante , for it takes not a- 
way the Kings power to make, but only 
direCts a form, Dy.225. 1 Cr. 595. 
| Stat, 31 H6. That direQs, that Con- 
troller of Cuſtoms ſhall not be grant- 
ed, except there be a Warrant pro- 
duced in Chancery for it, may be 
diſpenſed with as to that part of it, 
Hob. 214. Hare and Leiſure. Dyer 
10 | 
| Alſo where Statutes are not poſi- 
tively and direaly prohibitory , but 
only ſub modo under a forfeiture of ſuch 
a! Penalty , there the King may dif- 
O02 penſs 
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Statutes poſi- 


Rules in Pleading. 


penſe by a Non ObRante. Caſe of Mo- 
nopolies, 11 Rep. $8. | 
Bur where a Statute is expreſs and po- 


ive not ro be fitive that ſuch a thing ſhall not be done, 


diſpenſed. 


and that Statute made for the publick 
good of the Kingdom, in which not 
only the King, but the People alſo 
have a concern, a Non Obſante cannot 
diſpenſe with that Statute. 

And of that nature is this Statute, T4. 
R. 2. Cap. 10. and the reſt of the Sta- 
tutes. Firſt, It is not directing any 
form, or under any qualification. 

1. But 1s direct, expreſs and poſitive, 
that no Patent of this Office ſhall be 
granted for Life, and that if any Pa- 
tent be ſo granted, it ſhall be void and 
of no effect. | 

2. That theſe Statutes are made for 
the publick good , wherein both King 
and People have advantage. | 

I. The Statute 14. R. 2. Cap. Io. ex- 
preſſes, that to eſchew as well the dam- 
age of the King, as of the Merchane 
repairing to the Port, that Controllers 
ſhall not have Patents for Life. 

Stat. 31 H.6. Cap.5. ſaith, that Peo- 
ple have obtained Grants for Life, to 
the great prejudice of the King and 
his People. | 


2. Nature 


| 


OT ww CT Fu nw G -; 


Rules in Pleading. 


2. Nature of the Office and reafon of 
theſe Statutes : The ancient Officers of 
the Cuſtoms were Cuſtomer and Con- 
roller, and in them was the manage- 
ment of the Cuftoms ; they of the one 
ſide gave accounts to the King of the 
Cuſtom of this Duty , and therefore if 
they mishehave themſelves the King 
was prejudiced and deceived. 

Therefore 4 H. 4. ca. 20. they muſt 


be ſworn upon Oath to give true ac- _ 


count. | 

2 H.6. 3. Not to conceal Cuſtoms 
duly entred and paid , under forfeiture 
of treble value. 

I1 H.4. 2. Againſt their keeping Inns 
or Taverns. 

Theſe provide againſt the miſchiefs 
by which the King was deceived. O- 
ther Statutes provide againſt the mifl 
chief that the Subje& ſuffered by the 
Officer. ens 

And the Star. 14. R. 4. that the Officer 
ſhall not own or meddle with the Fraight 
of Ships, and that as well to avoid the 
miſchief to the King as the Subject. 

To the King , thereby to favour or 
connive at the Merchants that Fraigh- 
ted their Ships, by permitting them to 
make Entries and Payments leſs than 
their duty. | 


O 3 To 
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by Non ObHante. 


Rules in Pleading. 

To the Subject, by diſpatching and 
diſcharging theſe his own Cuſtomers, 
and delaying or denying others that 
were not, whereby many advantages 
are loſt. | 
\ Star. 11 H. 6. 15. Enacs, that the 
Controller ſhall deliver the Merchant a 
Warrant under Seal, of the Merchan- 
dize ſhewed, without Fee and under a 


forfeiture. | 
And in truth much lyeth in the pow- 


er of the Officer , wherein the Mer- 


chants are deeply concernd ; for he 
hathin his power not only to wrong the 
King, but alſo to exact upon and poll 
the Merchant, if he pleaſeth. 

He is an Officer according to his 
Conſtitution, wherein the Trade of the 
Kingdom is very much concern'd, as 
well in his Skill and fitneſs , as his Ho- 
neſty and integrity ; and that 1s the 
reaſon there have been ſo many Sta- 
cutes made concerning theſe Offices, 
that they ſhould be at will. Then, if ſo 
be that theſe Offices be of ſo publick 
concern, and that the Subjects have any 
{uch intereſt or concern in them, then 
theſe Statutes cannot be diſpenſed with 


Stat. 31 El.c. 6. Symony, That the 
perſon Symoniacally taking a Benefice, 
ihall be a diſabled perſon in Law, to 
£9;0y the ſame. 2 


PY 
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Aules in Pleading. 

Stat. 6 E. 6:16. -'That Offices granted 
for mony., contrary to that Statute, 
ſhall be void. - 

_ Hob.75. The King againſt the Biſhop 
of Norwich, that theſe Statutes cannot 


be diſpenſed with by a Non Obſonte 


I Inf. 120. That theſe Statutes can- 
not be diſpenſed with by a Non Obſtante, 


as it may bg if it were ſub modo Or un- 
der a penalty given to the King. 
= Bp 15.b. Sur le Stat. 13. Eliz. 10. 


pur faiſant Leaſes void, that are made 
contrary to thoſe Statutes, faith, That 


the King being the Head of the Weal- 
publick , cannot be an Inſtrument to 


defeat the purview of an A of Par- 
liament made pro bono publico. 


- .4 #, 135. Reſolved by all the Jud- 


ges that the Statute 123 R. 2. c. 3. and 


the other Statute reſtraining the Juril- 


diction of the Court of Admiralty, be- 
ing Statutes wherein the vayors of the 
Realm have intereſt,cannot be diſpenſed 
with by a Non Obſtante. ” 

' 2 Roll, 179. [That where a Statute 
concerns the benefit of a Subject, it 
cannot be diſpenſed with by a Ner 
Obſtante. | 
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New Point. 
Whether (Non 
Obvſfante aliquo 
alio Staturo) 
will diſpenſe a 
Statute nor ex- 


preſly menti- 


oned. - 


The Solution. 


Notwithtand- 
Tg hath not 

the effet# of a 
Non Obſtante. 


Rules in Pleading 
2. By way. of Admiflion, theſe Sta- 
tutes may be diſpenied with by a Noz 
Obſtante, yet as this. Caſe is, the firſt 


Stat, of 14. R. 2. 10. being omitted and ' 


not expreſly menrioned', whether the 
general words Non Obſtante aliquo alio 
Sratuto, it be diſpenſed with” © 
It is not enough that the Grant do 
expreſs the Kings intent to be contraty 
to the Statute, for then there would be 
no need of a Nen Obſtante at all in any 
Cs WED #1 :, © 2h: p< _ a+ 'X 
General words in the Kings Grant , 
as , Notwithſtanding any Law , Statute, 
Aﬀ, Matter or thing to the contrary. 
(Norwithfanding) ,will not have the ef- 
fet of a Non Obſtante. __ 
- But that che King may not be decei- 
ved in his Grant, but know with what 
Statutes he doth-diſpenſe , there muſt 
be expreſs mention- made of the Sta- 
tute, and the Nox Obſtante be by expreſs 
name. Se E” 
3 Cro. 515. Lord Darcy's Caſe, K. Eq. 
Granted to the Dean and Chapter of 
Pauls to be diſcharged of Purveyance. 


rr e——_ 


33 H. 8. thoſe Lands 'came to the 


"Crown, and Were granted to the Lor d 


Darcy with all ſuch Priviledges as the 
Dean and Chapter, of Pauls enjoyed, 


Non Obſtante aliquo Stajuto in contrar : | 


Adjudged, that theſe words, AliquoSta- | 


zuro, ſhould nor diſpenſe with the Sta- 


- tute | 


Rules in Pleading. | 
tute 27 H.8$.c. 24. but the Statute ought 
to have been expreſly mentioned: And 
in truth no man can undertake to have 
all Statues in his Head, and there will be 
many Surprizes, if otherwiſe. | 
* Dyer 352. Non Obſtante aliquo Statuta 
au ve reftriftione in contrarium edit-& 
provi/. intended to diſpenſe with the 
Statute of Pluralities. But Adjudged 
(ny, | | DO 

Then if theſe General Words will 
not do it, a Diſpenſation with one Sta- 
tute is not a diſpenſation with another. 
Non Obſtante to the Statute of Confir- 
nation is not a Non Obſtante to the firit 
Sulthls. © 

3- Suppoſe all this againſt me, yet 
the Plaintiff cannot in this Caſe main- 
tain this Action. Here is neither Con- 
trad nor Privity betwixt the Parties, bur 
Tort and Wrong. He.mulſt bring an 
Aftize againſt the Defendant, F. Web's 
Caſe, 8 Rep. . 47. And that as well by 
the Common Law, as by the Sat. Weſ. 
2.c25. And if not the whole, but par- 
cel of the Profits , he ſhall have an Af- 
fize for them ; Comment upon that Star. 
41%, He might alſo bring an Action of 
the Caſe : Can the ſame Fact be Right 
and Wrong? ( _ 


20r 


Caſe per be Steward del Mannor a- Count de $4 
gainſt him that took upon him and J's Caſe, 
exerciſed the Ofhice, and took the Rep. 68. 


Profits ; 
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- Incertainty, 
Forfeiture. 


Rules in Pleading. 
Profits ; and thereby hindred and de* 


prived him that had Right. *-. 2 
But how can an dndebitar” Aſſumpſit 
lye, where Debt doth not? 8"... 
He was Cuſtomer de Faco, Anſwerable 
to the King for what he took ; but for 
the Fees due for the Execution, *tis un- 
certain what Allowance he ſhall have: 
If a Diſſeifor' of a Mannor receive 
the Rents of the Tenant, ſhall the Dif- 
ſeiſee have an Action of Debt? * 
6 H.4.9. a. 2 Rol. Tit. Dett 597. 
That if a man receive the Rents of 
my Tenants of his own Head , I can- 
not have Debt. (Slade's Caſe, 4 Co. 94. 
Contra& Executory which implies Pro- 
miſs by Reputation.) How then can 


' the Plaintiff maintain this Action a- 


gainſt one that Intrudes, and of his 
own head receives Fees, that if the 
Plaintiff had been in the Office, it had 
been due to him ?. | 6 1 IH 


Spetral Verdics Tis of Fees is a w rſe Caſe than 


dependant. 


that of Rent: For an' Officer hath no 


right to his Fees, bat only by reaſon of 
Executing the Place 3 Jo Eannor de- 
mand chem of thoſe that ought to pay, 


_ unleſs he had Executed his Office: How 
then againit a Stranger ? | 


Brown and London, 23 Car. 2. B. R. 
Indebit' for Bill de Exchange , Mountiney 
and Roden. OT 

4.17 
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Rules in Pleatling. | 207 
4. If all this againit me, Ne poet re- 


' cover come ceſt Verditt eſs. 


Quzre the Judgment. 


Novel Aſſignment. To Afﬀign in One Novel Afign- 
Acre of Land in quodays Campo ,ment in one 
without the Name of the Acre, or _ Lo. 

q 7 without the 
Butrels , is not a good Novel Aſſign-, of the 


ment. Dyer 264. 2. Cr0: 594+ 3 Cr0. 355. ae 
4-92+ 

Vide antea Þ. bog | | — 

Non-ſuit, ſee before, p. 64,97,1 15: Nowſuzr. 


Outlawry. How and when it may be &#/awry. 
pleaded, wide antea p. 158. © 

How to conclude the Plea upon it, 
wide ante Þ. ibid. | | 
See many good Cauſes of Error to * 
ReverſeOutlawries in Touchſt.of Prec.161. 
Tit. Outlawries and Outlaws. 

Obſerve alſo Urlary, after. 

And note, That the Court will not 0u:lawry wot 22 
Reverſe an Outlawry, although both the % reverſed by 
parties: conſent to it, except there be £9 
Error afligned in the Outlawry ; for 
Matters of Record are not to be de- 
itroyed without ſufficient Caule ; andit 
doth alſo concern the King, as well as 
the parties , Pract. Reg. 224. 

If one be bound unto F. S. in an 04i;catin r6 
Obligation of 20 /, to be paid unto one, zhe Sol- 
F. D. it is naught. For to F.S. it can- Yendum 7o 
not be good , for the Obligor is not ©": 
| bound 


Obligation, 
Selvendum 70 
the Obligor. © 


Falſe Latin 
in Bonds. 


Oyer, pleading 


befere it and 
after it. 


HA Copy upon 
Oyer prayed. 


' Plaint defined, 


Rules in Pleading. 


bound to pay him the 20 /. in which 
he is bound, the Solvendam being to F. 
D. And to F.D. it cannot be good; for 
it he pay him not the 2o }. he cannot 
ſue for it, the Obligor being not bound 
to him, Idem 221. | 

© But it- is ſaid to be a good Bond in 
Law, where the Solvendum is made to 
the Obligor inſtead of the Obligee, 1 
Cro. 77. Therefore Quzre. 

Concerning Falſe Latin in Obliga- 
tions, ſee 2 Cre.14.6,190,309. 3 Cro.896. 
Yelv.g5, 105, 225. 

If one be ſued upon an Obligation, 
he may pray Oyer of the Obligation, 
and is not bound to plead before' Oyer ; 
yet he may plead\without Oyer, if he | 
pleaſe. See before p. 56, —- 

' Bur if he do plead without Oyer, he 
cannot after his pleading waive his 
Plea , and demand Oyer of it; and by 
the Practice of the Court he is to have 
a Copy (as well as Sight and Reading) | 
upon Oyer prayed, Pra&. Reg. 225. | 


The Plaint is the Cauſe which the 
Plaintiff doth expreſs in the. Wric, for 
which he doth complain to the King, 
and for remedy thereof deſires the 
King's Writ; and in the Declaration 


\ the Plaintiff doth more at large expreſs 


the fame Matcer unto the Court where [ 
he brings his Action, Pra&. Regiſt. 22.6. | 
_ > ms In 


. very, ?tis not necefſary to recite the 
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In an, Action of Debt upon a Reco- Proceſs up 
Recovery 


whole Record ; but only Breviter, Quod ple ads. 


recuperaſſet, &c. per quod Attio atcrevt 

and ſo in all Caies where the Record 

is only Conveyance to the Action, 1 

b 303. 2 Cro. 567. Plow. 65. Telv. 

I 6. 

- In pleading Proceſs in an Inferiour Proceſs in 1n.) 
Court, you ought to ſhew the Autho-ferixur Genre. 
rity by which the Court is held; and 

the Juriſdiction thereof by Patent or 
Preſcription, otherwiſe it is ill, and the 


Proceſs void, $ Co.133. 1 Cro.46. 2 Cro. 


J 3 Ve | | _— 
In pleading the Proceſs of a Court , 1» # Conre, not 


not of Record,you muſt ſhew the whales Recora. 
at large ; for the whole is traverſable, 


 andif any part be defective, the Officer 
may not juſtifie, 2 C. 24. 


After the Defendant hath filed Bail Ns Procedends 
in this Court, Procedendo ought not to 27 Bui. 
be granted , much leſs after Iſſue is 
joyn'd in the Cauſe , Pra#?. Reg. 259. 
Paſch.2.3 Car. B. R. + | | 
- A Prohibition doth lye in all Cauſes Prohibition, 
where a Habeas Corpus doth lye, and -% mo 
as well concerning a man's Eſtate, as” 
his Perſon, Pratt. Rep.22 8. —_ 

See many Special Cauſes of Prohibi- 


_ tion in Praf.Reg. 227,228,229,230,231, 


& ZOF: 4 4 
| n 


a TW 


_ 
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To the Court | 
of Aamirally.” Defendant in the Court of Admiralty 


Conrt, 


* 


Proteſtindo 
advantagionus. 


Rules in Pleading. | 
And note it is there ſaid, That the 


may have a Prohibition to that Court | 


after he hath pleaded there, although 
To an Infericur he carinot have it to an Interior Court | 


after he hath pleaded; and che Reaſon 


is, becauſe theCourt of Admiralty doth | 


draw the Matter ad aliud examen, to 


ery it by the Civil Law ; but the Infe- ' 


rior Court doth proceed according to 
the Common Law, and ſo doth not 
draw the Matter in queſtion ad aliud 
Examen, Pratt. Reg. 230. 
Proteſtando ſometimes is advantagi- 
ous, although the Plea be found againft 
him that took the Proteſtation. Inf. 


\ I'26. 4. 


Gemeral Par- 
don how to be 
t:caded, 


Pardon for 
Treaſon, how 
z0 be pleaded. 


Penalty of an 
Obligation fore 
foited, 


Vide antea p.7To. 

He thar will take the benefit of a 
General Pardon , ought to plead the 
Statute by which the General Pardon 
was granted, that the Court may judge 


whether his Offence be pardoned, or 


not, Pratt. Rep, 247. 
A Pardon for Treaſon cannot be 


pleaded until the Priſoner be charged 


with the Inditment for the Offence 
committed, Idew 2.52. 


This Court will not give the penalty | 


of an Obligation to the Obligee , | 


——— S 
ALTA eres _ 


” CO» » AO 


o 


which was only made to perform the | 


Covenants of an Indenture : For the | 


Obligee may be but little damnitied <4 
the 
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the 'Breach, Idem 247. 21 Car. in B. 
.- The Plaintiff's Pledges, that he ſhall Pl-oager, when 
proſecute his Suit, may beentred at any #2 * «ured. 
time pending the Suit; for it is now 


| | but'a formal thing, Tdem 252. 


| -** But it is ſaid, Thar in Action brought Pledges for ane 


Y 


by an Attory of the Common Pleas by At:or»y of che 
Bill, there ought to be Pledges of Pro- ©9970: Please 
ſeciiting atthe end of his Bill, otherwiſe 
"tis Error , and Judgment ſhall be re- 


verſed after VYerdica for default there- 


of: For it is thought to be ſubſtance 
by Dy. 288. Hut. 92, and 1 Cr. 92. But 


' Bazre how, for they are but the Com- 4h 
-mon Pledges. 


» 


Tf an Infant be Plaintiff, he need find 7 p129ge; by 
no Pledges on his Count, 1 Cro. 161. H#nfvn:. 

But in Replevin , if Pledges be not pledges in Re: 

found upon the Plaint, tis. faid tw be plevin. © 


Error, Idem 594. 


Pjenarty for ſix Months is no Bar a- Plenariy when 
gainſt the King 3 yet 'tis ſaid to be fo *: - Bar, and 


| againſt the Queen , and againſt any ®*7* 
| Common Perſon, 2 1». 138. 22 H. 6. 


27.38 E4, 2. 4. And Infticucion is there 
ſaid to be a good Plenarty. = 


See-more of this in Survey of the Law, 
and Touchſt. of Prec. Tit. Quare 
Impedit. | 


Payment 
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Payment of 
Mony before 
the Day. 


Pay ment with- 
out Deed. 


Tender before 
AFion and 


Refuſal. 


"OM 
brought into 
Coart., 


Foul Prafice, 
one Atitorny 
promiſaug ano. 
ther to ſlay 
for a Plea, but 
get enters 
Turgrent. 


Rates in. Pleading. 


_ Payment of Mony, before the Day 
of payment appointed , is in Law a! 
payment at the Day ; for tis no preju-/ 
dice to pay Mony before time, Prat. 
Ree. P. 2% - > —M 

n an Aion of Debt brought : for! 
Rent due upon an Indenture of demiſe 
of Lands, the Defendant may. plead 
payment without Deed, and *is a good 
Plea in Bar ; becauſe the Leſſee cannot | 
compel the Leſſor to make him any | 
Diſcharge by Deed or Writing upon 
payment of the Rent, Idem 258. _ 

— Where the Defendant did tender un- 
to the Plaintiff the Monies (for which 
the Action is afterwards bronght a- 
gainſt him ) before .the Action was 
brought , and the Plaintiff refuſeth 
them , and notwithſtanding ſues the: 
Defendant ; the Court will (upon mo- | 
tion and proof of this Tender) ordetr| 
the Mony to be brought into Court, 
and will ſtay the Plaintifis proceed- 
ings. For the Court will not encou- 
rage Men to be Vexatious, Idem 249. 
Trin.23 Car. B, R, Vide poſeea., 

Vide antea Uncore prijt. p. 92. _ 

If the Attorny for the Plaintiff do; 
tell the Defendants Attorny , Thar he 
is content to ſtay for a Plea till ſuch a! 
time, and yet doth in the mean time! 
enter Judgment for want of a Plea; 
this is not fair Practice : But it this 


[ol] 


| 


TEN: 
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be made appear to'the Court, the Court _ 
will vacate the Judgmenc , and force 
him to AcTept of ar Plea,” Pra#. Reg; 
noe” OMEN: BK. 350 | 

'A Priviledged - perſon ſhall not be Privileage 
allowed his 'Priviledge upon a_Motion _y_ be plead. 
to the Court'; but he awſt appear and © 
plead His Priviledge 3 and upon' his 
Pleading he ſhall be allowed, Idem p. 
p The Prayer of Priviledge 15 hot pr o- Prayer of Pri-' 
perly a Plea, dem 265.  *wiledge no 


One cannot preſcribe to have two ſe- _ - 
veral Ways by one Fockon Preſcription ; £79 p1ion 


| 8 he or two Ways, 
but he muſt make ſeveral Preſcriptions.,”, 4 
for them, Idem 2.65. | pleaded. 


In pleading, a man ought. to ſhew pleading = 


' from what place, and to what place the Preſcription 


Way is; for it muſt be in a place cer-f” « Wax 

tain, and what inanner of Way it is, +» 

Foot, or Horſe, or Cart-Way, other- 

wile tis incertain and ill, 1 Inf. 56. 

{1 8: © "d. So | - 
A thing' which is proved to have A rempore quo 

been and” continued for ſo long tinie *<moris homi- 


as ay one living'can remember, ſhall j3-" 70% ©” 


| be preſumed to have been beyond the ;, ,;comes. 


Memory of Mati, atid will be accoun- 
ted a good Preſcription , becatiſe the 
0 cannot be proved, Pia. Reg. 
268, 1) 


P Poſſeſſion 
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I Pojepinplead: Poſeſpon. In Treſpalsand Aſſault, the 
Ik ed, "— _ Twp ſays x was poſſeſſed ofa 
« EE 4 The ws ngt how), Et Fa 
manus ot, ad oxtraponed” Os wen, 6 | 
Oo.» Dom,e#e., This 54 ggpd. Juſtification ; Y 
 Bepanle the poſſeſfiqit 15:.2n .inducement 
o, the Plea 4 and he. need. not ſhew., 
Pike 07 tor. what che. b then: poſleft, 
I Cro- i 138.., 
Protefion, Oc, AN Produiiom dizzact to the Sheriff 
pleaged, aud TT ſhall not- Arreſt a map, is. ſaid 
where to be. | *to be legal and ey and fach : a Pra- 
allowes. hath ww diſallowed, and the 
JON amerced for ſtaying upon. ; ſach 
x  Pfrotection,. 2. Taft. 56, Raft.. 335. Vide 
*F" zh. N.B. 28,29, 39. Vide infra. £9 
©. Inevery Action, or Plea. real ort mxt, 
. againſt Two,&c. a Prote&ion. .caſ wy tor 
. the one, doth, put the Plea without Day 
oy all, as, in Debt, BC. 2 E. 3, Projed, 

0,01, ... 

"A' Protection. cabinge* be caſt; "pb 
when the party hath a Day in Court ; ; 
and when, if he made default, it fguld 
fave his default, 8c. 4.6 H. 22... .....; | 

In Appeals of Felony and. May Em, 
Protedtions are not * allow ed. b 'om+ 
mon Law ; ſo it: is] {40 the King. is 
Sole party ;, and Protedtions. in perſonal 

* Attions'are expreſly ouſted by As of | 
Parliament, Prad,7ib. 5. 139, fc. -:- | 


In 


Euro trnekinge bt) > 


— 
, , a t 
o J Rats & 


VP ou PI Ie I YORI EC 


In 


Js om wr VIE ET OI IEC 7 
, 
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In 2 Writ of Dower Unde n1hil habetr, 
-it a Quare Impedit or Aſſize of Darreie 
Preſentment, in A{]. of Novel Diſſeiſm, 
ina Qu non admiſit, &c. no Protedtion 
1s allowable. ea 
* By 'A& of Parliament, *tis not allow- 
able in Attaint; nor in an Action againſt 
2 Goaler for 'an Eſcaps ,- nor in Pleas 
of Treſpaſs, or other Contra& made, 
8&c. after the Date of the ſame Prote- 
_ 23 H.8.ca,J. 7 H. 4.4. 13 R. 2 
I6. +. | CO 
Note, In Judicial Writs which are in 
nature of Actions, where a- party | hath 
day to: appear, there a ProteQiort doth 


lye, as in Writs of Scire faciar upon Re-. 
| <coveries,” Fines, Judgments, 8c. lo it is 


in'a Quid Tur clamat,&c." Bur in Writs 


of \Execution', as Habere fac, Seilinam, 


Elegit , ExeCution* upon a Statute Cap? 


_ al Satific' » 'Fieri fac ; hers no Prote- 


ion can be caſt for the Defendant, 
I3 E.2. Protefþ. 72. | 
No Writ of Prote&tion can be al- 
lowed , unlefs it be under the Great 
Seal, and it is directed generally, 2 Co. 
fo. 17 Lane's Caſe, 8 Co. fe. '68. Trallop”s 
Caſe, 25H. 6.2: | OL 2 
The Courts of Juſtice are to allow 
or diſallow of the Prote&tion, 8c. be 
the Courts of Record, or not) and 
not the Sheriff, or any other Officer, 


43 E. 2, Protett. 96, 
Þ 2 Albeit 
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Albeit Queen Elizabeth maintained 
many Wars, ſhe granted few or no Pro- 
retions; and her Reaſon was, That 
He was no fit Subjett to be employed in ber | 
Service , that was ſubje} to other mens 
Ations , leſt ſhe might be thought to de- | 
lay Tuffice, Co. Lit. 131. b. 

See the Abridgment 135, 136, 137, 
138, 129. 


Que eft eadem, T'reſpaſs in Londen ; Defendant Juſti- 
| Where Defen. fies by a Warrant in the County of 
—_ juſtifies Norfolk, | Que eſt eadem Tranſpgr?, &c. and | 
7 Warrant. Traverſeth, Thathe is Guilty in London, | 
Vel alibi- extra Com? Norf.- and good, 

2 C70. 372, | 
Where nt vo. If the Defendant in Treſpaſs Juſtifie 
ceſſary in ths the ſame day and place, ?tis not nece(- | 
Fuſtificatiomm ary to fay, Que eſt eadem, &e, 1 Bulft. 
I 38. Kelw. 27, 29. 21 H, 7. 39. 
> Where the Concluſion ſhall be, Que | 
eff eadem Tranſgr', &c, ſee Latch. 236, 

475» 476. Vide Kitchin 236. b. 


Recoveries : See how to plead Reco- | 


_ io 4 Veries. Plow. 65. b. 

pleaded. Vide antea P. 223, 224. F 

Record, A Record ought to be pleadeden- 
tire, SCC. wide antea P. 54, 190. | 

Reference: Reference, wide antea Ps 156, 159. 


Plea, 


7 
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Plea, That the Plaintiff 2 2 Febr. 10 Relegp. 
Car. releaſed all Actions,&c. The Plain- 
tiff demands Oyer of Releaſe, and it was 
of -all Actions before 14 Far. and fo 
*was no Releaſe to the Day of the Re- 
leaſe, 1 Cro. 4.27. 


If che Sheritf in return of a Reſcue þ,;.,,, ,,w :« 
mention no place where the Reſcue was te Recorned by 


made, *tis ill ; = if it be not Infra the Sherif. 
Ballivam mean, it it appears to be with- 

in the County where rhe Proceſs was 
awarded, 'tis good, 7elv.s r. 

Repleader after a Verdi& and Judg- Repleader, 
ment in the Common Pleas, is removed were 7 e 
by Error into the Kings Bench; if the ara __ 
Iue is not well joyned, there ſhall be © 
no Repleader, but the Judgment ſhall 
be reverſed, 1 Cro. 4.94. 


Vide antea p. 124, 135+ 
A Rerraxks is a Bar of all other Adti-, . 
. . . . RRetraxit. 
ons of like ,* or inferiour natyre , Qs 
ſemel Attionem renunciavit amplins repetere , 
20 poteſh. But regularly a Nonſuit is 
not ſo, but-that he may commence an 
Action of like Nature, &c. See 8 Co. 
fo. 58. and Co. Lit. 139. a. 


In pleading the Grant of a Rever: þ.,., 


Fd 
er j10M : 


ſion, you ought to ſhew, that it was by how 72 21:14 
Deed ar Fine; otherwiſe *tis ill, 1 Co. the Gra: 
143+ Dyer I 7 4 : FOerTe97 
But quere, if Attornment be alledg- 
ed , whether it ſhall not be in- 
tended. 


£4 It 


by 
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Revocation of IF. an Attorny appear for his Client; 

3 Warrant of 2nd accept of a Declaration., the Cli- 

Attorny. 
torny with an intent to ſtay the Plain- 
tifts proceedings, Pra&. Regiſt. 292. 


Recital aud If a Statute be miſrecited in pleading 


Miſrecital of a Matter, which goes to the Ground of 
_ $ State. the Adtion which is brought upon the 
Statute , it is not helped: after Verdi& 


by the Statute of Feofails ; but if it | 


be miſ-recited only in a  Circumſtm- 
tial Matter,- and which goes not to the 
Ground of the, Action , it is helped , 


being Form , and not Subſtance, Idem 


_ - WS 


Statare-Staple, Statute-Staple : Tn pleading thereof , 
ec. hew to be YOu Olught to ſay , Quod per ſcriptum 


\ ent cannot revoke his Warrant of. At. 


CR —tm—s 


pleaded. ſuum Obr ſecundum forman Statut” coram | 
(naming them) conceſſit ſe teneri (e&c.). 


-* in (Oc.) ſolvend' ($6) Et fi deficeri 


nm = 


voluit & conceſſit per idem ſcriptum, Quod | 


mncurreret ſuper ſe Hered': & Executor* 
pena in Statut? StapuPP, es. othewiſe "tis 
ill, 1 Cro, 362. 4 

Traverſe : A thing which is only In- 


- Traverſe ; 


where needfiul, AUCement, and not Subſtance of the | 
wherenot, Plea, muſt not be traverſed, 1 Cre. 
| Þ 64, EO Iz 


Dit 


a. al 


| 


Rutes #n Pheading. 


215 
But, a Trayerſe ought-to have att In- Trav, ſe mult 
ducement, to make it relate to the fore- ” ave an In. 
g Matter, or: elſe it is not good and aucement. 


tormal, Pra&. Reg. 218. 

- Fhereſhall;nothe-2 Traverſe;upon a Traverſe upon 
Tramaln, where -the firſt 'Frayerſe: is Traverſe, where 
'Material;3 -but..jf it; be not Material- —_—— avs 
there you may Traverſe the Induce- OY Ig 
ment to it; but when the"Title is tra- 
verſed, there you.;ought to -maintain 
the Title, and not to, traverſe .the..In- - 
ducement, I Cro,:105. Hut. 79, Hob, 194. 
ih a Defendant plead a Releaſe, - Releaſe pleaded 
muſt Traverſe - all 'Treſpaſſes after; if a 
Feoffment, ; all: Treſpaſſes before:;;: if a Feofment. 


| Leale, or "Licence for a time, then all .;cence. 


Treſpaſies before-:and after y -Hob. 294; 

Digby and. Fitzherbert. 

| If in pleading ane ſay, That Fes 2 Term ; what 
Term he recovered Judgment, &c.ſba/ have Res 
without —_— any' Day, it ſhall be {#92 70 7%e 
intended the Day of - the. Term ;#” _ 


that.is, the. Eſſoin-Day , which is che 


Firſt, Pra#..Reg.,325. © 
But: by the Statute: 20 Car. 2, .. they 


ſhall be' accounted from the Day ey 


were Signed. - 
The Four ' Days of the Term are, 
I. Of Efloin, : ſ. y-- 


F'4 


LT | 


2. Exception, 


Rules tn Pleading. 
See 1 Cro. 102.2 Cro. 334+ Dy. 36x, 
Pratt. Reg:325. © 
'* But this Rule may hold to other 
_— p bo Forfs) 

Wis» Tender of Rent to lave the Forfeiture 
# aka of a ot ought to be of the, whole 
Forfeiture of . Rent then due ,' without deduction of 

4 Leaſe. Taxes, or Payments, Idem 327- 

Vide antea P. 20g. 

Treſpaſs; Vi If one bring a meer Action upon the 
& aymis muſt Caſs, he may declare, omitting the 
net be omitted words Vi & arms ; but if the Action 
FREVCLMe be a bare Action of T reſpaſs, there 
Vi & armis muſt not be omitted ; for 
it implics a breach of the Peace, Pratt. 


as 32 
. i be 3 in the Writ, and not in the | 


—_— tis Errour, 1 Cro. 407. | 
Co cluſon of For the Concluſion of this Plea, ſee 


the Plea in Kitch. 21 9, 220. | 

Treſpaſs. Where it ſhall be Que ef eadem, ſee | 
Latch. 2.36, 475, 476- 

Travirſe of In every Tranſitory Action, if the 


Time add Defendant juſtifie by Special Plea in 
Place, when, angther County , and agree in time, 
and where he muſt Traverſe the place : But if he 
Juſtifie at another place in the ſame 
County, there needs no Traverſe ; but 
conclude Que ett eademy &'c. 1 Cr. 228. 
3 Cro.667. 3 Rol. 264. 
Vide anteay Juſtification, P- 128. 


The | 


Rules in Pleading. "27 
The Pannel upon Tales ought to be Tales ; Jow 
Return'd thus: Nomina Fur? de novo im-*** Pannel 


poſit? ſecundum formam Statut',&c, other- _— be retane” | 
' wile *is Error, Telv. 214. 


The Coroner who returns the Yerj- He who neturns 
re fac, ought to return the Tales, Dyer *%e Venire, 
24. 376. e. ought to return 

See 1 Inft. 158. Ae. 356. 2 Cro. 894. IG 

Iſſue ; Whether ſuch an Order of 77;27 . was 
Chencery, or not, ſhall be Tried by the ther ſuch an 
Country,Nelv.22 4. Order of Chan- 

The Time of Inrolment of a Deed ©*y, or oe. 
is Triable by the Country, 4. CG. 71. par moms ef. 

Knight, or no Knight, how to be, pray f 
Tried, ſee Telv. 34. | Knight, or ng 
- But if it be pleaded , That ſuch a 124. 
one is not Sheritf ; and Rep/, That he $* rf 5y the 
was made Sheriff by the Kings Letters 3" —_— 
Patents, provt patet de Record"; Rejoynd' 
Nul tiel- Record ; it ſhall -be Tried by 
the Record, and not by the Country, 
I Cre. 421, | 


5 & Arms. on _ P. Vi & armis, 
ne cannot do a thing Y: & arms, yy, | 
& contra Pacem, where s Land- is hit by - 
his own, Het. 74. 1 Cro. 377. 2 Rol. 33. Owner of the 
In Actions upon the Caſe, for Miſ- £924: 
doing or Ill doing, may ber; & arms, o Miſ deing, 
or for Diſturbance in an Office; but for mnt 
Negligence, or not Doing, it muſt not EE 
be Io, 9 Ce. 50. 

| Allo 


— 
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Tn Aition for Alſo in an Action for Difturbivg a 
Diſturbance Year in the Church, .if the Writ be Vi 
ax the Church, & arms, "tis ill,} Rol. 139. 
So if Vi & armz is in che Writ, and 
not in on Count in Treſpaſs, * tis Ripor, 
. I Cr0. 
videlicet; itz The Ae [Videlicet] is. uſed. © ex- 
office is 70 ex- plain: the foregoing Words in a Deed, 
| ploin foregoing or other Writing; and-if the. Words 
_ which the Videlicer does uſher in, 'be 
| cofitrary to the preceding words, they 
are: void, Pratt..Reg. 353. 
To aſcertain So if it be uſed to aſcertain. "the 
Time, fc. Time, where the Time is not. materi- 


| al, and is made contrary to the Pre-. 


miſſes , *tis void. See Latch ' 200, 209, 
2 Cro. 97, 42.8, 618. -2 Len. 10%, I :Cr0. 
2 


4- 
Scilicer. And ſo 'tis of the word Silicet. See | 


Yelw. 93, 182. 2 Gro, 96, 152, 662. 3G. 
706. contr. 
Venire ubicun- 1 upon the awarding a Maes upon 
que iz the Rel, the Roll it be retornable Ubicunque , 
ana omitted in 2nd the Writ is made Gram nobjs, 0- 
hy We. mitting Ubicungse, *tis, Ul, Yelv.-60. 
A Venire ſhall-not be from a Ward 


No Venire 


from a Ward, Of a City ; for that is as' a Hundred | 
Ina County,- x Cr. 165. 2 Cro, 30S. - 

Cro. 2.60. 
See 2 Cro. 22.2, Contr 


The 
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The Yenire ſhall not be of a larger Not 7arger in 
precin& than the-Plaintiff counts of 'in ; greens. 
his Declaration”; /-as if the Narr? be" CTY 
apud A. in Com B.-and the Venire is, de 
Vill & Paroch de A. tis ill, Yel. 104. 2 
m— 586. 57.0 7 » " | | 

n an Action for Words, If the De- Z 
tendant' Juſtifies , the-Venire ſhall be ni 7% "2, 
where the Juſtification is, and not-mrds, how the 
where the Words are {aid to be ſpoken, Venire jbal be. 
Yelv. 49. 2 Car. 43. © | 


Wher: a YVenire ſhall befrom two Y:ls. Venire from 


_ See 2 Cro.-599. Yetv.'26, 182, 187, #wo Vills 


See much concerning Yenue and Ve- 
nire-1t Pract. Reg. pag. 328, 329, 33%, 
3313332»3339334& "ys 


\y --See alſo much good Learning con- 


cerning the ſame; in the Book called 
Trials per Pais, 10.24, 38,50,64575,8&c. 

If a Jury find the Iflte , and ſome p47 fruds 
Material thing after, *tis idle and void ,-he 1ſue, and 
x Cr0.56, 120,212. Hob. 54.  Jomething elſe. 

If Treſpaſs be in- one Acre of Land, 72/5 i» ow 


_ and the Verdi&, That the Defendant re, Yr dits 


is Guilty i dimid* Acr? infraſcripr, *tis OS Acr' 
good in Treſpaſs 3 but otherwiſe in E- ***Þpr. 
jetment, Nelw. 114,228. 

A Verdid& that is found againſt a Yerdi® again 


' Record, is void; for the' Record is of # Rvra. 
_ greater Credit, Prac.Reg. 3 34- 


220 Rules in Pleading; 


Ferdiit, ad See the Statute of Feofails , for aid- 
Replealt, 5jnp Defects after Verdict, as where no 
Ju s joynd, and yeta Verdi& ; and 
1 *tis faid muſt be a Repleader, Idem 

339. Ty 
Perdill foung if 10 Treſpaſs, the Verdi& find the 
Modo & for. I <nure in Subſtance, though not # Mods 
ma. - & forma, *tis good ; but otherwiſe in 
Replevin, Yelw. 148. 9 Co. 36. 23 Cro. 


7 99. | 
See much about Verdias, Prat. Reg. 


3345335-3369337335,339340- 
See Trials per Pais 164,210,066, 


yt! RY If there do appear to be a material 
:ween the Ma. Variance berween the Matter pleaded, 
zer and Man- and the manner of the pleading it, the 
ner. Plea. is not good, Pra&#. Reg. 343. 
Uſes evaded, An Uleand a Truſt were all one at | 
hiw, &c,, the Common Law, and did both reſt in 
it; Privity ; but are now diftinguiſh'd by 
the Statute 27 H. 8. And the way of 
making Conveyances by way of Truft, 
was invented to evade the Statute of 
| Ules, Idem 327, 340. 

3k Uſury, vide antee P. 32. 
-46 = —_ the Statute in Avoidance 
of a Bond, for payment or perfor- 
mance of an Ulurious Contract , you 
muſt ſhew Quod corrupte agreatum fuit, 
otherwiſe "twill not be good, Sec 1 Cro. 
501, 2 Cro. 508, , 

I 


Rules in Pleading. 210 
If Outlawry be pleaded in Diſabili- V!-»ry 
ty. of the orien of the Plaintiff, the —_— _ 
Defendarit ought to ſhew the Re-j,,, 
cord thereof preſently , ſub pede Sigilli, 
unleſs ic be inthe ſame Court ; bur if 


| It be- pleaded in Bar, he ſhall have a 


Day to bring in the Record, 1 Inf. 


' 128. 


- In. Debt upon Contra& ; Defendant 1 ,.i ro 
pleaded Outlawry after Imparlance. cora, za 
Plaintiff replied, Nl tie} Record, and jJudgmew 
at. the Day the Defendant failed there-#"** 
in, and Judgment final was given, x 
Cro.556. 2 Cro.448. 

But if. one Outlawry had been Re- 
verſed after the Plea, cs otherwiſe. 

For in Debt upon' Bond, the Defen- 
dant pleaded Outlawry in Bar. The 


- Plaintiff replied , Nul tie] Record, and Nut tel Re: 


Day given ; and in the mean time the cord, and 
Plaintiff reverſed the Outlawry , and {pond 


thereby it became Nul tiel Record ab "ie: 


Snitio , and the Rep!* was good not- 
withſtanding, it being pleaded in Bar, 


_ and true atthe time of pleading there- 


of; and the Defendant brought nor in 
the Record by reaſon of the Rever- 
ſal; Judgment final was not given, buc 
a Reſpondes Oufter. Yely. 36. 8 Co. 142. 
Dyer 228. 1 Brownl. $33. 1 Cro. 566. 2 
Cro. 434. 3 Cro. 270. 


In 


222 Rutes in Pleading. 
Wahe in:Holf ''. In Waſte againſt. Tenfht for Half 
an Acre... o {og 1t ſhall be ſaid; That: -he holds 

af Terminum Hnnorum, and "ris the Form 
,T Gro, 4.30. +,  */ 
Way. Fay ; How to be pleaded and Kt out} 
"adds antea.p.209," :'' ' * | 
Words uncer- © WW ords : whuch are. ;n therſelves ull- 
zain, may be certain, may nevertheleſs be made cer- 
Wage Cer "1 tain by: ſubſequent Words;: \Prudt.\Reg. 
3506: ; LODnort 
The ſame Words ThE different placing of "the fame | 
differently» Words: ,' may': cauſe. them-.to have a 
placea, alters different ſenſe: ;or conſtrudioir , Idem 
zhe (enjc. 25T. 
Sinn & The. Word: Sim is "nota ward! Co: 
Simul cum. Pulative , - when cis joyned: with - the 
. Word {Er} ;bur Simul cuts ate. qprnatrag 
. Copulative,: Idem 35255 | 1 
Ambigues. .Words 'atnbiguaus ought to receive 
Words, how to. fach. a Conſtruction j-:as : may,. make 
be confiraca.., - them ſtand with Law and Equity, Idem 


Werds abbre- _— Word: which: is ; abbreviated, or 
_ viated without written ſhort:; without a. Daſh ,- is | not 
a Daſh, good ; for the Daſh is the diſtindtion, | 
ff | 

- See before, ni 
And obferye ———_ 4 211 


| Bars 0 Ajons. 
er 2 
c H A Pe. VL. 


Pu 
= 


C ecoralng Bars to > Alive of Account, 


os 


Avery. Plez muſt be - leaked either 
{ in Bar to the Action brought, or 
in Abatement of the Writ upon which 


o * PE Par 
}+| 


| the Action is brought, &c. Vide ante 


Þ. 97- 

Some Bars are-to a Common intent, Bar to @ Com: 
and ſome .toa Special. See Touch. Prec. mn ment. 
68, 69,70,71- 

Vide'antea Y. 58. : 

" Some! Bars. are pro tempore, and ſome Bar pro tem- 

pen, See Touch.: Prec. ut Jupr: pore, &c. 
Vide antea P: _ :._ . F 


Fir the Bars to AGM, _ take the Rules 
- and Dire&ions following. | 


A, Recovery in 2 perſonal Aion ; Reervery plead: 
is.2 'Bar;in, all other ,Perfonal Actions in Bar wo 
touching the ſame Matter; That is t OI Ati. 


lay, .. 


. It is a "200d led” in Bar to a Per- 
ſonal Action brought againſt the De- 
fendant to ſay, That the Plaintiff did 
formerly bring an Action againſt him 
for. the ſame Matter, and did recover 
againſt him : And therefore he _ 


Rules in Pleading; 
the Judgment of the Court, Whether | 
he ſhall be permitted to proceed in his | 

| Second Action, Prad. Reg. p. 40. Hil. 
21 Cr B. R. s 4, oy 


Recovery plead SO in an Adtion' brought, to recover 

ed. a thing from another, if a Recovery 
have been thereupon had by the Plain- 
tiff, the Defendant may plead this Re- 
covery in Bar of a Second Action 
brought againſt him for the ſame thing, 
Idem 4.0. 21 Car. B. R. 


of EW If the Plaintiff do reply to the De- 
a fendants Plea in Bar; his Replication 
is a Confeffion in Law, That the Plea 

in Bar is a good Plea, although the 

| Plea be not good: For the Plaintiff 

hath ſlipp'd his advantage of Demur- 

ring to the Defendant's Inſufficient Plea, | 

by Replying unto it. Idems p. eod. 2.3 Car. 


When the Bar A Plea in Bar, which doth not give 
anſwers not the a full Anſiver to all the material Matter 
Declaration. which is contained in the Plaintiffs De- 

_ claration, is not a good Plea, [dem p. cod. 
21 Car, B, R, 


| VB = _ like , Dyer 27-17 Go a8. Ing. 


Bars tb At0ns:; 


| ed 4 
For Bar 1 in Account." © Rs: 


Some Pleas are in Bar _of the A 
count. , and fome in Difeh Cefn "9D 2 
Ariditors;” and: ſorne ' Pleas lw io al 26-55! 00». 
lowed before Auditors; that will: * fiot be 
allowed ir Bar of the Aceoime- oy 

Asto the Account; the Peſehdaritthiy * Account. 
plead;: Ne 'unques fon Receiver ot BAL Ne unques!ſon -: 


py Acconnt render; - Receptor. | 
[Or that! he-was ſued for the Thme - " 
Cauſe; and. Adjudged ro:Atcountt: and* 20 


Error broughe npon the firſt Jud gmient' 
it: 'another -Conrr: where *tis'! 7 pend- Een. depandl- © 


FR 5 "his Diſcharge before! Abljt6rs, 5 


he may plead (if he be nor a R ver Jha: þ | 
He' was Rbbbedy! 6r#ihig' Eton AT Robbed... bod 


Or , that he hath fully Accounted wigh Td decmoned. 


, * _— 


ths Fare himſelor the like, + C:84., | 


Ed. 4. Jl LOG 
: and* Th 2 New- Action "'of © -Debt be 2c nk 
brought for -the Atrearage&drought* A + ag 465 
gainſt the Bayliff or Receiverfasitmay”? - + 
be ) the ' Defetidant:- my plead* 37 de- 
bet, or Wage his Law, 5 "Ep. $3- Stat. Nil diber. 
5 H. 4. 1% 8. | 

But or a further knowledge of the 
Bar in Account,ſee the Survey of rhe Law 
by Ghifſon and Gulſon, under the Title 
Aeco unt. See alſo Townſend: Tables. 
For 


Bars to Afions. 


For the Plegor Bar in Caſe, and Aſſump- 
ſir, &C. 


oY OR RS Aion of Non FS OR Not 
x 6; 1" Guile is no Þ lea, for ;they are two: Ne- 
gatiyes , Which cannot make. an Hue, 
more then two Afficcqatives;' 4 Cro. 559, 

-:3zf 6,, 1.3., .See-below. * 


Nuſonce.., + *Ferathe pleading about. a Nuſance: 
401238 Seb I Cro. 285. Jelv. YI 0A LANG. 4s 
Bailment. Wo of tho about Baylment of Goods, 
Bro. $68. 2824" 19%, 495. Helv. 22. 
| Leong 2671 © 
S45AC-68-L.w: Far, "thaſe about Suits in Law; 1 Cro. 
895,913,914. 
Not. deing. About doing ,' Not doing 2nd Miſ: 
Miſ-doing. doin ANrIES Cakes oe Bro.Seet. 302. 
_--- 07 | 
Dz iſurbance. 7 X darding ong. in! his Franchiſe, 
Houſe burning. For, Burnang a Houle, 13 Ft. 6. 30. 
See after, 


Not reparing. Far. ng. TEPair Ing, 6&C.. 4 Oualg.. A 

: n.Aftion. upon an umpfet,;- '1t : 

of frbrarence. COL ane of forbearance againſt an 

Adminiſtrator during;.; the: Executors 

Minority, *is a good Bar, that'the Ex- 

ecutor at the time of the promiſe was, 
of full TAO: ' II I Reb. 526.910, 


For 


Bars to Atons. 22 4 


For other pleadings about Comracts Comra#s. 
and Afnmpſits, See x Cro.179.20 1.2 Cre. 
2 34» 539» 444» 544 587, 620, 690. 
| Upon an Indebitatws, 1 Cro. 242. Nelv. tnaevinans. 
114. tI7. March Rep.77. 100. Hob. 146. 
Noy 84.Poph.207, about buying and ſel- 
ling, 42 Afs. PL $. Acibn,-&c. 42.7 
H. 8. 15. Aion upon, &c. 27. 9 H.6. 
53- I Bul. 124. i55. 1 Cro. 250. 407. 
416 Hob. 253. | | 
See Townſend's Tables. -- 
To an Afumpfir, Concord pleaded is 7,,,..: 
2 General Bar, - £5. Int: 6. b. Se&#:6. 
. SO Is Non Afſumpſit, and this a Man Non aftumptr. 
may plead although there is no conſide- 
ration, ry I FN 
But if the former were upon an in-;,,,, ,- 
tire ſum upon two Aſſumpſits , then no —_ - _ 
Bar, Trin. I4. Tac. B. R. Pame and Sel- intire [um. 
ly | Rs 
_ Reeovery of Damages in an' Afump- Dawaze: re-. 
f# is no Bar to the Debt upon Specialty, covered. 
"Tis a good Bar, that he promiſed up- 73,9 be. pro- 
of Condition which is not perform'd, miſzd upon Gor 
L3. lntr. 5 D. $06. 1. ES dition. 


Non Emiſſer the Land of him a good yon emis. 
Bar, £3. Intr. 6 B. SetF. 5. - : 
That the Plaintiff Mbtarped him of Diſcharge. 
the Bargain; a good Bar; L:. Intr. 685. 

Set. | | | 


Q 2 In 


Bars to. Atzons. 


Thas '« gzord. Tn an Action for negligently. keeping 
td hs fire wel. his Fire per quod, &c. that:the Guarded 


Accord and 


his Fire well, abſque-hoc that he,Guarded 
ir negligently, Lit. Intr.' $5. Sel...) 
That it was not burnt.'in default of 
good Cuſtody of -the Fire of -the De- 
fendant, Lib: Intr. 8. A«.Seh:; 0 2\obh 
But by 28 Hey.6.7. this. is. but. a;Np- 
gative Pregnant +: «wo bit» 6 
Note; If a Leflee for - Years Cove- 
nant expreſly to .repair. a-Houle let un- 
to:him, and during his.'Term;. the Houſe 
is Burnt: down, he is tied hy, the Law to 
repair. or: New build it; whether ic-be 


| _ p 


Burnt by, Negligenice-;or-'otherways -, 


- 


Pratt. Reg. pag. 75. -* >< 


> 


2, _. Bar in Covenant.. 


An Accord with ſatisfaction is a gogd 


ſatisfa&ion.. . Bar in a, Writ of Covenant, becauſe 
when andwhere the Duty accr neth not meer ly | by the 
ro bepleaded. Deed, but by a Tort ſubſequent, coge- 
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ther with the Deed;and it: is a good: Bar 
in- an Attaint becauſethis is not found. 
ed upon the Record only, but upon.the, 
Falſe Qath alſo; and in, all.Caſes where 
an Arbitrament is a good. Plea , an Ac- 
cord with ſatisfa&tian- is-allo 3 and;ſo 
generally in all Adtions,, where Dam-- 
ages only areto be recovered, 6 Co. 44. 
@. Blakes Cale. 

But 


00 Ob" fm; 


ww 
.4 


{4 WO Oy 


"0" 


= Bays to Aﬀtons. 


But when-a'cercain Dury- accrues by 
the Covenant, at the time of doing 
A Accord with ſatisfaction 1s no Plea, 
1d. 
.';90/where*-no certain Duty accrues 
unil- the ſubſequent AR or wrong , 
there Accord with fatisfaftion is a 
good Plea, Tdem fo. ed. Blakes 
Caſe. | 


® In Brief de Covenant where the Breacl1 


is, for not repairing the Houſe, Accerd 
between the Plaintiff and Retendant, 
and execution of it in ſatisfaction, and 
diſcharge of the Defect of the ſaid Re- 
pairs', is a good Plea, 6 Co. 44. 2 Cre. 
I 00- DO: 

It was reſolved per totarm Cariam, that 
Accord in all Adions, wherein is ſup- 
poſed the Tort to be made (V3 & arms) 
where Cap' andithe- Exigent lyeth arthe 
Common Law, is a good Plea , as in 
Treſpais, and: Eje&:one -firme, Detinue 
of Charters, Horſe or other Goods ; for 
where the Cetrain:y is to be recovered, 
an Accord-1s a good Plea. t 

When the Condition in a Deed by 
the Original Contracts of the Parties 
is to-pay Mony , yet by Accord and 
Agreement between the Parties, any 
other. thing may be given in fatis- 
faction of the Mony , Res per pecuni- - 
am aſtimatur & non pecunia per Rem, 
and .in this. Senſs the ſaying is true, 


\* 2 3 quod 


Bars to Adions. 


quod pecunie obediunt -ommia , g Co. 78. 
Peytoes Cale. 

y'x Attaint, Accord eft how Pleg, 8G, | 
44+ 13 Ed. 4.1. 5. | 
In Actions where Damages only are 
to be recovered , Arbitrament or ACs 

cord, &c. is a good Plea, though t 
Aion be grounded on Deed or Re- 
cord; but the ſatisfaction ought not to 
be of any thing, whereof the Plaintiff 
had pioperty , 6 Co. 44. Dyer 75. 356. 
Yelwv. 12:4. 3 Gro. 356. 


1. In all Caſes Vi & Army, 

2. Where Cap' & Exigent lies by the 
Common Law, 

| 3. In Ejetment, . 

4. In Appeal of Maybe, 25 FH, 30. 

5. In Raviſhment of Ward, 

6. In Detinue concerning perſonal | 
__ | 
. In Detinue concerning Charters 
i; Freehold, 

8. In Quare ejecit infre Terminum, 

9. In an Action of Walt in le. ten, 
but not 1n /e tenet, 2 Toft. 307 6 Co. 
44- 

10. In an Action of Debt upon - a 

_ Leaſe for years, 

FEY 11. In a promiſe to build a Houſe, 
| Et fimilia. 
12. In an AcRion of Covenant, &c. 
In all the foregoing Caſes, "4 
with 


Hen. 5. 34Ph%..: | 


. the Term cnds, and a 'Stranger that 
hach Right: anters upon - the Leſlee; 


 Bars70.AGons. 
_ with Satisfaction 15:2 good Plea. See 


237 


DL: 9 Co. 7:8::4 9. Peyroes Caſe. 


7/{Lomrtignd pubkidan:@ aro... 
-Pleain Petonal Actions,burnot imReal,- - 
9. Go. 78,99, 80.6: Co. 44cBlakes Calc, | 


13 F.75.20. 4 Co.1s- 20195 it 
Tf part. of the Agreement1s not. per- 
formed, the Pleas iII,: 1 Cre. 193. © 

And the ſafeſt} way. of. Pleading an ,..,.; ,.. 
Accord 1s. to plead it by way of. Satis- ſarisfagim wow 
faction, and-not of Accord: only ; and to be pleaded, 


- you need: fay :no:+ more 'thai that the 
. Defendant had-paid:the'Plaintift 5 -. in 


full SatigfaRtion' of . the ſame: Aion , 


- which 5 5. the 'Plaintiff.: received, &c. 
Et Judgment f6'\tfitiv, 9:00.80. b.19 H. 


-2.9- : als . & ; \.Þ Y $5 wer. Sent 
A Covenants .to:gather the Rems.in ,,,, ,,... 


. D. and he Pleads , that he was inter- nrerrupred by 


rupted by the Plaintiff, a good Bar, 1 the Plaiatif 


m_ o 


Lefiee:Covenants to:Surrender before - _ 
ovenant diſ- 


charged. 
thisis a &diſchatge, becauſe the Leſſee is 


.difabled, #3{l. 41. Eliz. Com? Banc? An- 
drews verſus Needham, 45 Ed. 3.48. 


Performance generally-isa good Plea, pformaxce 
6 Fl. 4. 8. PI. 3+. Plant. 


Coven- 


Q 4 


* ; 


.'Bars t0- Aions. 

' Covenant 'upon - a Demiſe- by In- 
denture,.-and Eviction by & Stranger by 
a greater Title ; Ir is no Bar to Tra- 


Wheve Traverſe verſe. the: Poſſeffion of the Plaintiff Iz 
of poſeion 15, | without 'particular \Caufe Thewing, be- 


110 Bar. 


Survender ©" 
dleaded, -* 


Releaſe whers 
# Bar and 
where not. 


Affignment 
Ms... 


cauſe *is:.by-Indenture,” Trim. 35 Far. B. 


-E 


R. Stiles verſus Hearing: + © 


. A. Covenantsto-make 'a good Eſtate 


in Copihold Land to Bbefore. Eaftey , 


during the. Life of C.' No Plea, 'to fay 


it-was-Surrendred: to-'the:Lord by his 


-procurement, if he ſhews'not. rhat-he 


was admitted ; for nothing veſts'in-him 


to whoſe Uſe it is; till: admittance , 


Mitch. 1 5-Fac. B: R. Stiles \verlus:Smith. 

" Releaſe is no:Bar beforeithe Covenant 
is: broker; «(4..Co.7 1. Hors del Caſe 5 Eliz. 
Dyer 217. Pl.2. 1 Co.99. Shelleys Caſe,) | 


if it be not by exprefs -words;''5-Co, 71. 
as —_— -8. Dyer - 57:-P1."24. Bramlys 
Caſeiit 3 5 ont 207 77 1 


, 


In an Aion of Covenant, upon-an 


- Exprefs: Covenantin'the Deed tor not 


repairing the Meſſuage; 8&c.” it is no 


Plea , that the harh»iAfﬀigned his'E- 
tate, and :that the. Plaintiff ' had ac- 
:cepted Rent? froih .him'3\ for, he may 


{ue the Leſſee. or Afignegi-achis Eledt- 
ion,.'1 Reb. 552. 1'Cro.-V88;580. 2 Cro. 
399, 519. Ha SOTRY 


In 


Bars to Aflions. -2 23 
In Covenant, two Breaches Aſſigned, Two breaches 


"Defendant pleads "Adis non generally, {2rd anz 


and not quoad the one , and ſo to the ©** but to on! 


other-and ſo bur ro-one:of them, and 
not good. De EsS:* 
''-" See Townſend's Tables | 


Bar in Debt, | 


If this fo wn. be grounded on a Sta- oy in Dolag | 
rate or Judgment, 'it-is a good plea , '24? the Plam- 
that ne Ping hath lied ot] and fins rs 
made Execution upon the Judgment -or OT Ig 
Starute. But regularly no matter*in 
fait, 'as Payment or the like, js a good 
Plea to this Action grounded on a Re- 
cord, Dyer. 299. 22 E4.4.6.6 H. 4:6. 

If the Adtion be grounded on a Real Þ-rs wo » real 
Contra, as if it be for Rent on a Leaſe ©9rad@. 
of years, *tis 4 'good Plea in Bar to | 
the Action to plead any of the Matters 
following, vis. "Bs 44 | ; 

1. That the Leſſee was ejected out of Thae ebe Hehe 
the Land by a Stranger that had Title was ejefea. 
Paramount hat entred/ and kept him 
out. 
+2.”;/That the Leſſor etitred upon all-rhar the leſſor 
or part/of the Land demiſed, before the ++:red upon the 
day of payment of theRent,: and-doth £914 
keep out:the Leflee always, fo that he . 
cannot take the profits; but it: the 
Leflee Re-enter this is ho Plea. 


$ That 


234 Bars' to Actions. 


That the leſs» 23, That the Leflor had nothing to do 
bad nothing it yyich the Land demiſed at the time of 
the Land. the making of the Leaſe; but if the 
' Leafe be by Deed indented, then this is! 
no Plea. Clin 
Nothing arrezr. 4- That the Rent was paid at the | 
day, and that there is nothing arrear : 
And though the Leaſe be by Indenture, 

yet payment is a good Plea. 
That the Plain- 5* That the Plainciff has diſtrained 
tif diffrpined, 1Or it, and recovered the Mony by that 

if a:firg y 

means, and fo levy by Diſtreſs: But it 
will be no good Plea to ſay that the | 
Houſes were ſo Ruinos that the Leflee | 
could not dwell in them, and the Leſ: 
ſor by Covenant .or Cuſtom ought to 
repair them, = | 
For the Authorities in theſe Pleas, See 
Dyer 2.8, 82, 212, 299+ þ. 34. 22 E4.4.6.. 
6 H.4.6. 3 Ce. 22. Io Co. 127. 27 H.6. 
20. 37 H.6. 10 Dyer 106. 
If he Action be grounded on a per- 
frat nb .yot ſonal Contract in Writing, as upon an 
» ſpecialty, Obligation or other Specialty, if ic 'be 
| " finglzor with Condition to pay Mony 
at a Day, | 
Tender aud re- I. It is a good Plea to fay he paid or 
Foſsl.  . tendred, and the other refuſed the 
Mony at the day of . payment. 

2. That he'hath performed the Con- 
dition of the Obligation, or that the 
Plaintiff ſued the ſame Obligation he- 
fore, ſuppoſing the Condition was | 
broken 


| 


Condition per- 
forme ds 


_ the Mony wss paid after the day, and 
' the Bond delivered up; and the Plain- 
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broken, and was barred therein. 

Bur in caſe of 4 ſingle Bill, payment 7h and 
is no good Plea, 5 Co. 4.3. Dyer '51. 256. _— a good 
Sing is E555 30 77nzr PO 
- S0- neither for a-ſingle ſum-in a Bill 
penal, x H. $5; 7. Bat *tis- otherwiſe to 
the gdouble ſum in a penal Bill ,. for 
there payment of the ſingle ſum is a 
good Plea. - STEe bod Tk: 

2. And regularly no matter, unleſs it ,,,;rer 3n wrin 
be in writing, is a good Plea to ati A- ing regularly © 
&ion grounded on a Specialty, as that the beſt Plea. 


tiff came by it caſually again ; neither 
is Arbitrament and Accord with ſatisfa- 
&ion a good Pleas 

See for the Authoticies of theſe 21 
E4. 4.. 4:1. Lit, Seft. 338. 1 Co. 113. Bree 
Se#. 106. 8H.y. 3. 5 Co 43.1 H. 5.17. 
Dyer 51. | | 

4- If it be aDebt'on a Contra with-g,, ,, , c,,_ 
out Eſpecialty, in which Aion Wager 1-28 without 
of Law doth lye, it is a good Plea, Specialty. 
that -before this time, the Plaintiff 
brought another Aion for the fame Law wager in 
Debt, and the Defendant waged his #n9ber 4#1on. 
Law, and barr*d the Plaintiff therein. 


Or that the Plaintiff brought an Recovery plead: 


A&tion'of the Caſe for the fame. Debt, ,, 
before , and recovered the ſame there- 
In. | 


Or 
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That be oveth =Orthat he oweth nothing, but hath 
mugs paid the Plaintiff, -See,q" Co.'99.;:i 
| Dicret in . © 5, Butin this Cale ot parol Coptrac 
Chanc#77. > withour Specialty , 'tis nd goad Barito 

ſay there is a Decree:in Chancery,.thac 
the Plaintiff-ſhall reteaſe the Debs, and 
take no: adyantage of: it. - 
The Goods were . Or if it be for Goods fold, That the 
raken from theſzrme were taken from the Buyer, by.one 
Bujer, ©©& that had Right before-the day. of, pay- | 
.. TMCNt; 
Azreement ro | Or: that the Plaintiff agreed » that 
keep the Geads, the Defendant. ſhall: keep it for: .ano- 
ther. Deoe the: Plaintiff did owe: to 
' kim... 
OBligation by . Or: that- a Stronger: "path wads. 2n 
« Stranger. Obligation to the Debtee for the. ſame. 
Debc, Fitz. . Bar, 75: 3 Co. 22.28 H.6. 


pi 6. Whether the Debt be grounded on 
Re: Veyje pleaded-a Specialty or not, generally a Releaſe. 
from .the- Party to--wham *tis owing, 
his Executor or Adminiſtrator , x isa 

gaod Plea. .. 
Semething elſe Or that the Defendant. did give, and- 
2 recarpence. the Plaintiff accept ſomerhing elſe in 
reCOMPENCE thereof, is a — Theait in 

Bar. 
- Yet if a Debt be ns 0n- an Obli- 
gation, and 1]. take-;a. Stature for. this . 
Starxte pleaded Thr, from the Obligor, this doth-nor 
Ml, .,” determin the Debr due by the Obliga- 
2g At 10Ns 

" o  bue 1 may ſue upon either of 
them 


2th 


act 
\t 
ac 
nd 


he 
Ne 
y- 


DFW © 
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.them at my.Ele@ion,':and the Statute 
#;no.good Bar to:. the. Obligation. 

| Nor is it a Bar to any 'A&ion of Grant of a 
Debt, That! he did'+grant the Debtee Levy pou 
that; he: ſhould levy'it upon his' Land. £94 
.Se8.6:C0.:45, Ag. 9 Ed. 4+ 50. 24 H;6, | 
167. Bro. Debt. 2.9. 2 54$6! 3.8 

1 In-many Caſes a Debt may be dif. y:4: diſcharg. 

charged, as where the Debtor makes ed. 

the Debtee : his. Executor, and he ac- 
cepts it. ; | 


2; Orif ithe: Debtor take the Debtoe Debtor marries 
:to-:Husband-or Wite:: ,:.-.--. -- 5) 
-3: Or-if two er. more be bound:ivan 
.Obligation:to a Feme' Sole, and ſherake. 
.0n& of them to Husband, 21M 7.:29., 

In all theſe Caſes: the:Deber is gone © 


wm 


Simile. 


and diſcharged ,-8 Co. 36. Plow 364. 


11: Fs Ti. 


7 3, "Moc 30 \ it Judgment .be had on.a-Spe- FW "ET _ 
clatky 


, the: Debt.upon.the Specialty. is Spec:aley. 
dries: tft 5 555 0 16013 636 | 
* So 'f a Debt be upon a Contract, or 041;garien dife 
Arrearages of Account, and after the charges # Debs 
Nebteei'take' an Obligation from: the # Contrep. 
Debtor for the Mony ;/in this Caſe the 
Debe.upon the:ContraQ-is gone. | 
But if che Obligation be made by a 

Stranger, tis otherwilc. ' . 

- Fitz. N. B. 120. 0M, Dyer 21. 6 Co. 45. 


| 25 H, 6; + 


But 
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But ke more. in the ' Survey of the 
_ and Touch; of Precedents, Tit, 
; Degt. | 
See alſo: Zewn/cid's Tables. 
Two Breach Debt upon Bond to perform: Cove. 
. aſizned. nants:, it you afhign two Rreaches; it | 
is. double, becauſe one..is fufficient for 
_ the Penalty. -.. Ed. S: 


Bar. in Detinue. 


bares nz T1524 good. Plea to ſay, the Things 
Than abeth ings Were delivered, to. be delivered over to 
re delivered mother ; and that he did deliver them 
over, according QVer. accordingly , and good- (if there | 
zo the purpoſe was not a Countermand) although the 
My | 4h 4eli- Delivery over beafterthe Writ brought, 
7" F.N.B. 538.5 53.18.12 E.4.3 
That the Horſe Tf the Writ be for a Horſe, it is 4 
we; ſick, 6, $90d Plea to ſay, That the Horſe was 
fickiof divers Diſeaſes at the time of the 
Delivery, and that he died thereof bg 
fore any Requeft was made'for Redeli- 
very, 21 £45. © 
The thing deli- Alſo 'tis a good Plea to ſay, That he 
wered before offered to deliver, or did deliver the 
zhe Aim thing demanded; before the Suit brought; 
brought. 12 E. 4.8. | F 
th, Soto ſay, That the party that did 
yr ol BA : deliver the Gaal did iewteds give 
Plaintiff gave them to the Defendant, 21 E. 2. 55. 
the Goods ro 12, E. 4.8. 
Sg 


the Defendant. 
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So for a Taylor to fay, He doth keep 4 Toyfor feepy 
the Garment for his Mony : And fo for Fo —_— 
an Hoftler.,, That he keeps the Horſe” © 7 
for his Meat, 5 Ed. 4. 2. Go 

So:for him that is ſued for a Pledge, 

{ That. the Goods were ſtolen before the 

Mony was tendred, 4. Co. 2 3. SL: 36 

_ -So-if the Suit be for Goods which T,,_.., _ 
had taken in, 1 may plead, Itook them ae nng % 
in which ſpecial Caution ; or that I un- the Goods with 
dertook them generally, had nothing « C-utjon 

for them, and the Goods were ſtolen _ ne bad 
from me, : 4 Co. $4:-10FE 8; 21. 29. Af. 70,5 = 


28, 3-H. 7. 4. 10 H. 7. 26. Hil. 16 Fae. NAY 
B.R 6. 


| See 4 Co. 53. cont. 
If :the Aion be for Goods found;'1 Ther he dels 


may ſay, Thar I delivered them away *e the 


_—_ the Writ was brought, 27 H. 8. Mama 
So if the Adtion be for Cattel I had Thar che Car 

to keep, I may plead, That they diced, #7 mere flats. 

or were ftoln. : | : © 

| Or if it be for Goods taken out of a 7% the Owner 

Coffer in my Houſe, I'may plead, That *24*** £ 


| the Owner had the Key of it. | EEE 


And fo any other thing before, ſhew- Gexera! Rate. 
ing that the Aftion will noe lye, may 4 
be ſer forth in avoiding of the Action. 
Vide ut ſupra. | 
See Tewnſend's Tables. 
| Note, 
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Where ths _- Note, This Action of Detinue will lye 
Adtios lie. for me againſt another. , that cometh 
to my Goods, Cattel; or Writings, - ci- 
ther by finding z or 'by my delivery of 
them:to him', either to keep, or to te- 
deliver to mie, of ta:deliver:over to'an- 
ocher, and» he tothi not ſo, but ' refu- 
feth co do it; or detaineth, loſeth; or 
| miſemployerh'cthem: 1 | Azrd 13%, 
Trover and _.. And it; is: held, That in moſt Caſes 
rp db. - where-E may hae an Action of Detinue 
eiffore - tor Goods detained from me, 'thar 1 
may at my-etedion iconvert this Action 
' into an Action of-rche Caſe, as Trover, 

Oc. A 
See Co Lit.256. Dyer 202,331: Kel.64, 


184. Plow. go. Nev. 164, 194. Bend. | 


170. March's Rep. 59. 18 E.4. 23: 8 H. 

"7; 10. 1 | | 
Rep. fo. 3 Leon. pl.303, 304-1 Bulftr.29, 

| GV,:Y5s 120; 1EH7IND. -. £73; It © 

The difference . Note allo ,..This:Ad&ion' of Detinue 
between Trover muſſt be brought for Perſonal. Goods 
aud Detinue.* valuable and certain; as for: Cloth , 
| Hoyſhold ſtuff,” Horſe; ' Cow, or Mony 
in a Bag ſealed, or Cheſt lock'd, or for 
Evidences of his Land, ſealed or lock*d 
up,&c. but not for: Mony out of a Bag, 
or. Cheſt, or Corn: Qut-of. a Sack : And 
he taketh his Action of Detinxe', that 
mntendeth to recover, the.rhing : deli- 
vered, and not as much Damages as 


See alſo Stiles Prat. Reg. P. 6 Stile's 


—— + 


the 
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the things be worth; as in Trover, &c. 
eh | Firzh.N.B.138. See Kitch.fo.176. 
ci. | _ Yet the Judgment in Detinue Was, Judgment :n 
- of | That he ſhould recover his Chatcels, Detinue. * 
""y and his Damages. 21 H.6.36.A.* 
And that he ſhould recover the Deeds, 
fa. | if they are found , andalſo Damages ; 
'or | and if not found, then all in Damages. 
+... | 5 H6.31.pl.25. 22 H.6.41.pl.17. 17 & 
os | 3:45-Pb-1- 
 SeeL. Intr.218.a.Sect.1.219.D.Sect.1 7. 
- | Ion tenetur preciſe ad Rem reftittend, 
on | ſed ſub dujun@”, wel ad rem?, wel ad pre- 
z1u. Bract.lib.3.fo.102. : EY 
Note, There are now-a-days more A- eng” __ 
ions of Trower brought, than Actions ,.. ,,,,; «cd 
j} | of Detinue; becauſe the Defendant rin han Detinue; 
Ht, | Trover Cannot wage his Law, as in an and he Rev» 
Action of Detinue lie may. See Complear /*" 
* | Solicit.p.222. | LE. 
9 Yer if a man brings his Action of 
"| Detinue for his Evidences in a Bag ſeal- 
ed,and declare for one Evidence in Spe- 
ds | cial; the Defendant in this Caſe ſhall 
not wage his Law. ldem p.193. 


| AnAlien ſhall Wage his Law inthat L.vwage: 
ir || Language which he can ſpeak. 1dem 
24 / p.249 . 


4 | | 
An Infant under the Age of 21 years, 
o | ſhall not wage his Law; and if an In- 
' fant be Plaintiff, jthe Defendanc cannot , 
;. | Wage his Law. 1dem ibid. | E 
See more of Ley hah 3x2 p o. 
| ar 


2.42 Bars to Aﬀtions. 
| Bar in Dower. 
> 


Bar in Dower, | A, Joynture was anciently no. Bar of 

Dower at. the Common Law. ; but now 

| it is. by the Statute :of 27. E.8. if the 

Jyure Joynture be made to the Wie, accord- 
20 ht ing to the Statute, wiz. 7 


nd how i; 1. It is to take effect for her Life L 
muſt be. poſſeflion , . or Profit. , . preſently 
after the. deceaſe of her Huf- 


band. 
2. That it be for Term of her aun. 


Life, or greater Eſtate. -- . 

3. It muſt be made to her ſelf,and no 
other for her. 
. It muſt be made in lieu and fati(- 
faction of her whole Dower, and 
not of part thereof. 

5. Ic muſt be either expreſ?d or a- 
verr'd, to be in latisfaRion of vr 
Dower,&c. 

'6. It may be made either before or 
after Marriage. Co. Lit. 36.4. 


A Joynture made to the Wie, agile: 
or above the Age of 9 Fs , is good: 
Idem 37.4. — 


If a Woman have a Joynture before | 
Marriage , ſhe cannot waive it, and 


claim her Dower at the Common Tv; 
Bur 


Foyut ure before | 
Marriage, 


1% hd 
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But if 36: be. made after. Marriage, ſhe 


thay wiivetthe fame. © - p 


See" oy's Max. P. 29. Co. Lit. 26.6. 


Wer 338 
If it be made during, Marriage , ſhe How che Wife 
may enterpreſently, ſhall be En- 


If ſhe enter and accept it, ſhe ſhall #95 
nor be Eyowed. 
If theb&ecxpulſed of any part of her 
jp he hall be: Endowed of the 
_ E of ier. Husband's Lands. Noy 
bs F_ SIR 
we” fliall not be Endowed of what 
and'achis Death held joyntly; 
erwiſe of what' he held in 


Comnton:” 
Se ahis Colaz7. 'b:. 
.,.eS alſo Noy Mas. 2.8, 


To. an, Aion of Dower ; hibg be 
ſeveral” Pleas , as the Caſe may Ie- 


quires} © 
Orletiſtal Plea i IS, Ny ungques ſeifle que Ne unques 


| Dower © 1d eſt.; The Hazband was never {cite queDower 
pleaded. 


Vas IKE Eſtate whey the th can 


_ *5hded is al ahother Plea in Bar, cal- 

led Nontenure. 

The Defendant pleads', 5 That he. Nontenurs 
cannot render the 'Demandant her p/caded. 
Dower; becauſe he is not thereof Te- 
nant » as of the Freehold , nor- was at 

| the 


' \ 
[1 
5 
38 
t; 
: 
a 
i 
; 
if 
ly 
i 
| 
4 
Wl 
1 


Repl!' adinde. 


Noaage 
pleaded. 


Repl' adiude. 
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the Day of the Iſſuing forth the Origi- 
nal Writ, of her the ſaid. Jemandang, 
nor at any time. after kt . v6, parar” ef 
wverificare, unde pet Fudie? brevis edt, 
Oc. 


See New Book of Ent. "verb, Newenure, 
25 'Ed.3.Stat.4.ca.16, 

To this the Demandant. may Reply 
That. her Writ ought nat. to, be qual 
for any thing before alledged ,-.for. that 
the Day of iſſuing: forth the, Original 
Writ of her the Demandant, wiz. (tal; 
die & Anno) the Defendanr le: Larry 
of the Land, Ke. as; of, his, F repold 


Et pede? - - Fo mmilit Doe. 5 4 


TP + bo 


That 2” L912 at Fr time nf 
the Death of her Husband , was not 0 
full Age , that ſhe ſhould; deſerye Dow- 


Ty; that.1s. to lay, of Nine: ets: and 
«half. 


Et hoe paratus eff aire s. _ petit 
F udic' \ 5 pred A. Detem. ſuam de tene- 
o_—_—_ predig? cum. pertin' Aabers. debeat, 


To this the Demandant. may Reply, 


That ſhe was of full Agc,&c.. Ic 


Er petit.,, Quod inquirar 8: Patrrian;, 


- 
There 


WP 
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S = DB -+# 


.There, is alſo, another Plea :in Dower, Elopement 
called-Elopewment-; that is, :She left her 2/c94cd. 
TJusband:, and liv'd in Adultery with 
another.,- during the life of cher late 
See Compleat Solicit.p.2:26,2.2.7. | 
An Annuity may alſo be pleaded in 4muiy 
Dower.. Idem, 0 pleaded. 


| Note, That. by the Juſtices, by the fe war made 
Statute where a Man makes his Wife joy» Purcha- 
joynt Purchaſor with him.after the Co-/- 
verture, of any Efftate of Frechold 3 
(Except it be tohim and his Wife , and 
theirHeirs in Fee-ſimple ) this is Bar of 
Dower, if ſhe agree to the Joynture poſt 
mortem Virk.- - 1 efovad 

 Soif he make a Feoffment to. the uſe 


| of himſelf for Life, and after tothe uſe 


of his Wife. 4 Co.2,3. 


| _ Otherwiſe of Fee-ſimple , for ſuch 0therwiſe of 


Joynture is not ſpoken in the Statute. F#e«-Smpte. 
Nor. a Deviſe of Land by the Huf- D-viſe of Land 
band to the Wife by Teſtament , 1s no # the Hu5bands 
Barto Dower; for this is a Benevolence, 774» *4* 
and not a Joynture. 6 E. 6. Bro. Doover ife. 


4 PARTIES YEEnT es 
If in this Action of Dower, the Te- General Rule. 


' nant have no Special Matter in Bar 


thereof, his beſt way to ſave Charges, 


- is to confeſs the Aftion by .Nor ſum 1s- 


formatms, or let it go by Default. 


See Compleat Solicit.2.2.7. 
R 3 Obſerve, 


Po 
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Obſerve: y That in' this Action of 
Dower, {as in all "other Real-'AQtions} 
when you plead for the Defendant, you 
Venit & dicit. rs only evi & dicit, :and not Venir & 
defendit vim & injuriam, Cc. 25 as in-other | 
Perſonal ARtions. 

Dower of Com- If the Plainciff demand Dower' de 
mon of Paſtare. Terr prat” paſtur & commun'* ls aftur* pro 
omnibus averis cum pertin', and the 'Te- 
nant plead, Ne WNGues ſeife- que- Dower,. 
it. is made good; otherwiſe: ill ; nod 
Communia eft Jimand per Torr cons 

tinew”. Jon. $15: I Rol. 675. 
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300. 
Already En- Ther eforc c 'to fay, That ſhe 1 1s ; En- 
494) dowed already:of the fame Land.- 


That the Huſ»- That the Husband was never ſiſed 

band was ne» of any. dowable Eſtate.” Dyer 4.1. 

Thi ſeiſed. Thar her. Husband was Acttainted of | 

at he was I 

Attaintes, Trealon. Stats Ed&.11. - 

Fajnture before Thatſhe had aJoynture of her Haſ: 

Marriage. bands Land, made to her before Marri-. 

| age, and ſhe is not evifted* out of i ic, 

Srat.27 H.8.ca.10. 4 Co.g9.” © 

Joyuture after That ſhe had a Joynture made after 

Marriage, Marriage, and ſhe hath entred upon it, 
and accepted of it fince her Husbands 
death. Stati27 H.8.ca.20.* | 

That ſhe levied ' That ſhe did joyn with her Husband | 

1 _— ; in his Life time,and levya Fine, or ſuf- 

* fereda Recovery of the Land.” 2 Co. 74 


9 Ce. 97s 


% 


{ 


That 


t 
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That: the Husband alone did levy a 7h: the Huſ- 
Fine of the Land;and ſhe did: not make _ almne 
her Claim) ia five years afcer his death, 4 © Fine. 


' 2:C0:93. &Co. 100. | | 


\'Fhat her Husband and ſhe were Di- 7--t they were 
vorced d winculo Matrimonij. Co. Lit. 2'vreed. 
21. 
But if the Divorce were 4 Menſ4 & 
Thoro only ; this'is no Bar. Idem. 
All theſe,and the others before-named, 
and many-more,may be pleaded in Bar 
and Avoidance of the Action of Dower 
for ever. | 


Bur Note, *Tis no Bar of Dower to That her Hiſ- 
ſay Her Husband was Attainted of Mur- *9%4 ws 4 


tainted of 


der or Felony. Co.Lir.31. - Treaſon, and 


Or that he was Outlaw'd in an Action. 0wlaw'd. 
Perk. Se, 388. | 

* Or that ſhe had a Joynture made Joynture waive 
to her after Marriage , if ſhe waive ie <4 fter Mar- 
after her Husbands death, 4 Co. 2.  75* 

Or if a Joynture be madeto her after Fine levied of 
Marriage,and during the Coverture ſhe © is 
and her Husband levy a Fine , or ſuffer — - 

a Recovery of it; this 15 no Bar. to her ” 
Dower in the reſidue of the Lands. 

2 C.27. Dyer 358. | 

| Noris it a Bar to her to ſay, That her That rhe Huſ- 
Husband was an Ideot, or Non compos #914 was an 
ments. Co.Lit. ut ſupr. ___ 


R 4 Yet - 


248 Bars to Aflions. 


Heir pleads, Yet 'if the Woman detain the Wri- 
TT ir ” . tings of the Heirs Land, the Heir may 
fant br X #*- plead this in Bar;-and *twill be a Bar 


for ſo much Land as the Evidences do | 


_ to ,' and for ſo long as ſhe doth 
- keepthem. 9 Ce.17. Dyer 127,250. 
T1 a _- So if he cniy —_ any part of the 
part of 4% Land, out of which ſhe .doth demand 
Land, Dower; ſo long as ſhe keepeth in pol- 
feflion of it, ſhe is Barr'd. Doe 56. 
That ſhe hath - So alſo, if after her Husband's death 
» Leaſe of the ſhe take a Leaſe for years or life, of the 
Land:©e. Tand whereof ſhe is to be Endowed ; 
| ſo long as the Leaſe doth laſt ſhe is 


Barrd; and this may be. pleaded in 


Avoidance of the Action... F.N.B. 149. 
Perk.Se.3509. | | | 
Vaques priſt,  Tngues priff , \id eſt, Semper rms 
vemper para. pleaded by a Tenant ſued for Dower, 


 &c- unleſs the Demandant will aver the | 


contrary, ſhe ſhall recover no Damages. 

When this Plea will ferve to avoid 
Charges, and when not, ſee Kitch. fo. 
243, 4 7 
. Fee allg Townſend's Tables. 


To ww 


Boy 
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Bar in Eje@ment. 


Accord with Satisfation is 2 good frord with ; 


\ Bar; becauſe tis but in the nature of Sarufa#ion, 


Treſpaſs. 9 G.78; 


"© Dwreſs,a good Bar. Lib.Int.2.5 3.b. Sect. 


nts x | I , 
on ejecit a good Bar,fi bona & catalla Nonejecit, 
arenotin the Writ. 7 E. 6, 89. pl. 111. 


19 H.6.56. 


\ ' "But if ſuch Words be IN, quere. 


That the Leflor had ir but in right 7has the Leſvr 


_ of his Wife, and he enters after the had ir but in 


death of the Leſſor , in right of his = of bis 
Wife,&c. Lib.Intr.252.D.Se&t.8. 7 

That he Surrendred before, Et quoad That he Sur. 
won Ejecit, a good Bar. 21 E. 4. 10. pl.I. rendred before, 
Joop. + Oe. 
See for this in Survey of the Law, 

Tit. eod. | 
See alfo Townſend?s Tables. 


Bar « Quare Impedit. 


See for theſe at full in Survey of rhe 
Law, 'Tit.Quare Impedit, and Touch fans 
of Precedents, Tit.eod. 

© See allo Townſend's Tables. 


For Bar in Replevin and Awowry ; 
' ſee the ſame Books under theſe 

Titles,&&c. Ot 
Bar 
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Bar al Slander. 


General Rule, When the Defendant confeſſes the 
Confeſſion and Words.and Juſtifits them, or by Special 
jfifcatrs. Matter ſhews that they are not Acion- 
able, he ſhall not be- bound to the Ge- 
neral Ifſue. 4. Co.I 2,0 14. 
Juſtifratiun But where a Juſtification amounts to 
avnorunts to a bare Not Guilty, "Tis Cauſe of Demur- 
Not Guilty. rer. Cro.Car.15 7. SS. 
The cecaſcon of It 1s good to ſhew the occaſion of the 
:he Words Words, and how; and to plead it in 
ſhrwed. GR foes Deen 4. Co.1 4 
And where the Declaration is faulty, 
wp bu pp the Bar may ſometimes. help it , eſpeci- 
the Declaras Ally if the fault be only Form. of the 
tion, Words. 
See 1 Cr0.65,14.4,303- 


When. and Tf the Words which the Plaintiff 
where the D:- Charges the Defendant to have ſpoken 
fendant may were true, tho* Aftionable prims facie ; 
Juplg: the Defendant may Juftify the ſpeaking 
of them,and inſuch Caſe muſt nor plead 
Non Culp'. | 
| See Dyer 236. Hut. 73. 2, Cre. g1. 
Otherwile, 
In ſetting forth The Defendant may 1n this Action 
the Remainder plead Not Guilty. Or if | the Plaintiff 
of the Wos Qeclare upon ſome of the Words only, 
left out in the here all of them together *are nor 


Declaretion. Adttionable; then the Defendant my 
&t 


Blrs io Aion. On + 


ſee them "forth at" lay 55 he ſpake 
tn, and'traverſe; juf for 'plead Nor 
wilty"to to the reſt - of thE $, as the 
Ce requites ? 80 in © Al "Cie where 
che Plaintiff ſhall '6fniv* aff "ching mb- | 
terial on the Defendameypite”, the De- - = 
fendinemiy plead it by: Way of Bar. 
See 1 Co.x7 4.13, 1 

"Se8* alſo" New © Blok "off "Enve. 24, 255 
26. LS be We 

4f* in-hs Attion thei Plea be Not 
Gniley,a arpote of the Ationable words 
otily be found, this its faid will main- 
tain the Aion! ; but if the *Defendant 
take a Traverſe to the Words,” tis other- 
wiſe. : Noj's Rep.1 34: NOeTEY, 

Where-the words may be. juſtified Juſtification cx 
ex cauſa dicendi, there its Na the Defen- cauſa dicendi., 
dant "mmay”( if he pleaſe) take the Ge- 
neral Hue,” Not Guilty modo & forma, 

&c: and give in Evidence of the Co- 
herence, Occaſion , or the Connexion 
of the* Words ; or (as the Cauſe ſhall 
require) -he may juſtify the ſpeaking 
of other words, and traverſe the ſpeak- 
ing of the Words in queſtion,and aport 
Evidence have the Words. Specially 
found. 
And when the Matter in Fa& will Gmers! Rules; 
ſerve for the Defendant, albeit he may 
ſuppoſe , that the Plaintiff hath no 
Cauſe of Action; yet *cis not ſafe for 
him to hazard his Caſe upon a De- 
murrer. 


252 


What Dama- 
ges tobe reco- 
wered, 


Heard with 
Satufattion. 


That the In- 
diftment was 
Erroneous, 


u} tiel Re- 
may : 


Bars ho Atlions. 
murrer, : But fiſt: let him-cake his. ad- 
vantage of rhe: Marter -of -Fa& , and 
leaye the: 'Maxters in Law., -Which ariſe 
upon.the Matters jg Fad ,-to.the laſt ; 
for aftec Trial-the-Matters in how ſhall 
de faved co,himy,g Cor. : -. 
Seg-1 Gro- Caſt Publiſh'd) 23 9493 


If the ARion beonly for Words, and 
the Plaintiff Recover, he is to have no 
more Cofts;than Damages; ; but if be 
for Words. and.. Deeds cogether 5 as; 
Slandering: and cauſing Impriſoament, 
&c. there he isto have full Coſt. Cre. 1. 
223» 


If the Plaintiff be Nonſuited © . the 


-Pefendant ſhall. have Coſts. Hebert 
' +386. 


TItisa good Bar to an. Aion on the 
Caſe, in the nature-of a Conſpiracy, 
to "0 Accord with Execution. 21 H. 
6. 2 | 

So tO ſhew, chat the Indi&ment upon 
which the Acq uittal was, was Errone- 
ous ; notwithſtanding that the party 
Indicted did not take advantage of ir. 
9 Co, 26. 9 ld 12. Bridgm.132. Dyer 

So to lay ; There is no ſuchRecord as 
the Plaintif doth ſet forth. 9 H. 6.26. 
2 Cro.22. 


S0 
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So to ſhew, That *"twas done by 7» purſuexce 


- Compullion,in.purfuance.of their Oath; & ##ir 0acb, 


as Judges, Jurors, &c. 20 H.6.5. 1 Cre. 

72447 26-0) whit rat 536 9727) : TED 
And if. the. Daſendant have: any ' of Genera! Rule. 

theſe, or ſuch like things in his Gaſe, 

"twill; be -his) wiſdam: ts plead it Spe- - 

cially, and not to plead Non Cul). = nw 

Leon. 107. 


«5; og 4. - % 
5+ will.he no ' : Thar Tha: the Plain. 
Bay. 3 will-be_no Plea-t9 {lay x That * 

* * ON * _ G F/ > 
the Plaintiff was guilty of. che Felony "ff rpm wtlty 


whereof he was ſo Acquitted : Or,thar 


HR \ ,of, the. Defendants 1s, dead fince ,,, others 
the Writ: J t Ma Or,that the Recor d vere Indiged 
on which the Action is grounded , is, with him. 


That the Plaintiff, and divers others be- 
ſides him,; were Indicted therein. 18 E. 
&1- $3 442J40 ln ln 
.; But onemmay plead, That he-had his 7h: bis Grads 
oods ſtoln, and , found-.them / in the were ftoln,and 
Plaintiffs poſſeſſion, and that he having/7** oy 
other Eauſes;o ſuſpe him,complained ,,7.77” 
to 2.-:Jultice -; who | Bound-over the 
Plaintiff ta Appear, and the Defendane 
to Proſecute,2 Bulſtr.284,285.2 Cro.193. 
See more of this in March's and 
Sheppard's. Actions for Slander. 
See alſo. Touchſtone of ,Precedents, Tit. 
Worgs.:,, OT FRA 0 Þ : 
And Tewnſend's Tables. - 


Bar 


254 Bay: wo Mons, 
| pgs? Ted £20110 269% 360 {ww +281 ch 
wv ef. tl BB Trfph onlng', 
I ' > O BL 5 wa 10174 2921 STS 4 


Bur in Tveſ. There are divers things to 'be led. 

p8þ.. oy '&din avORarie bf 'rhfs Rakion; Bpeci- 
; ®lad re 221 DH SOME TH 7 "I 

Non Culp', Ad th8ve 8: alſo lee” Gengrkl Fi 


when 10 bs aol 03 307 
plea ded. | Not Guilty. © : 


a | 
LALS. 


. $S« 'This Gerrit Blownia peed 
.. Yhiels Caſes :* ot Yoltien kt Cc os jb pls #17 


4 "4 FRE. 
, : o - Danton 023.4 41% £3 2 26W © <7; £353 TT 


When'th&thitg othp ed: oo k 
2 gt RF Metrer'6 is not 
trug//i0 $1 of FLY! a; $3945 ts; 10 

739 elvy Ft be: : DO $113 - 4 ©H 


- 2. Whenthe Viitter GO Te 15) 7} AY) 
Treſpaſs, but ſome other: nee; 
rad SHE Ainels 7 

| paſ)@irawforic, 465 Þ 205 Dow: So 
| When the Lands vet I 
5 tick: the Aion is Tre 
” —— -_- 
| See Cog. 85. Co. Lit. 2825284; - £2, 


General Rule. C2 it be-out of 'the Cates afot 
and the' Defendant have*Matter of 2 


Nification or Excuſe to. plead; he mu 
be ſure to pleadit Specially ;*forin thoſe 


Caſes, if he plead Not Guilty, it will be 
| him. Co. ut ſupr. 


found again 
If 
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If the Defendant Juſtify by Authority Ju{ificerion by 
\ - | (which may be given hior either by the 4w:boriry. 
: | Law,orby the Party) to make his Juſti- 
x. | fication good, there muſt be.firit a good 
<- | Authority; and ſecondly,it muſt be well 
74 purſued. ee-1 £0 CIETE 
7H In Treſpaſs for Entry into Land, *tis Title zo the 
:: | 2 good Plea to. make a good Title'to Lord pleaded. 
i | the Land,or Common in it ; and fo tor | 
Lin Goods. +, $2, #0C<T 
Fi See New Book of Entries in tot*, Old 
7 -» Book of Emtr. 565,566, 567, 5Yo, 
4 "Pp | 
o 'Tis a good Plea toa Treſpaſs, for an Son Afautr -. 
10 
i 


Aſſault and Battery,. to fay, That the demeſne. 
Plaintiff began.. \N., B. of Entr. 644. 

" "That he did .it moderately, being a 

af: Schoolmaſter, for Correction, &c. Old 

I.4 N.B.555- fe IN 0 i) rf | 


And to this Action for Impriſonment, 
That he did tas:an Officer; | Fnflifles as 
That he did at by:Neceffity in Ar- 0frer. 

reſt, to force Obedience, and. the like ; © 47/7 

| ' ſee Old Book 'of Bmrzries,, to. 560, 598, ww 
b 


_— Treſpaſs, for taking a Horſe, ?cis a 7#-* #e %or- 
c good Plea to ſay, He . borrowed it for a xa = 

time, or for a purpoſe, which is not yet ** 
out, or done. ' Bro. Treſp.3 37- 


if | | For 


-- If X 


256 Bars to Aftions; 
That the Plain Por taking of Goods, the Defendant 
-= owt may- plead; That the Plaintiff lefr them 
Ped ar "in the Defendant's Houle ; and after 
Goods. they Agreed, that the Defendant ſhould 
keep them till the Plaintiff paid 101. 
which he hath not paid him. 21 H. 7. 
I 3. | 
That they were But 'tis not good to fay , The Goods 
z08 the Plajy- Were the Goods of a Stranger, atid not 
ziffs Goods, the Goods of the Plaintiff. 4. E. 4- 75: 
3 H.6. F. V2, Houſ a 
| -.; For Entry into an Houle, 'tis a go 
| mn m_ » Plea to fa y He entred to rlhend<._r a 
PP Y SN” | 
Felon. Felon, and took his Goods that were 
there. Old B. of Entr.580, | 
Juſtifies as Alſo for taking of Goods ; he may 
Bailiff of a plead, He did it by Warrant; as a Bai: 
Court-Leer. Jiff 'of a' Court-Leet , for a Forfeiture, 
New Book of Ent.665; © - ERS. 
Or, he diſtrain'd for Rent or Ser- 
vice. Old Book of Entries 603, 604, 
By virtue of Or, that he took. them by virtue of | 
Proceſs, any Proceſs out of 'a Court, enabled to 
make ſuch Proceſs. Old Book of Ent, 
598,599,600. BO - 
Took them for Or, that he took the Goods for a Ha- 
#n Hariv. riot, Waif, Eſtray, Wreck, or the like: 


Ilem 584. 
Diſftrain'd Or,that he diſtrained them for Pawn- 
rhem for age,Q&c. Idem 599. 
Pawnagt. That they. were Pledged to him , or 


to him that delivered them to the De- | 
| tendant 


—*>So for cuttin Poces; the DeFhd 


to be Defendant. Idem 42. 


Bips to Aﬀtions. 
__ 

IR ſor Pjony hoe yer Ps Her 
2 '"*Featpals” for iEnery into 9 


the, Defendant plead 1h; 
Fre Ns - Fg t dld:o JE 2n0 


<Q 
_ 


218, 


Ens,5 82,645.» | 
WET T4 be, #675 pitting, Fra i of Tit; Thus the" 


hdane" may _ hath by Tht 
Common t FREFe 4h ut der * ur 
ereor. he” "Keeti th, pur in is Cartet. Bro. 
© 9. 2114 


mn, A 


*343\ 1a LITO 4 
x 


\ L 


| 4 1 | " f ric oy C 5 do + = þ4 g a DP 
: X LS, rity Tak bs +4 hs WV 
Newtd. 7 , New : 174 of 
> 'S] C3 Er # £ 


al 


$ pleads, It #@ 


.: ntorharp 
Right of Com: 


TY ILL 


f . one have' "Eorn' upon adiothersr That he gh 
VA ati there fore Engg, to' TRE ered to fetch 


jon the Ouner L off the Land? ſus 

(5 LOG Juftify,Arid! may not, pleat 
5 Co.85. 

% if he: <ſuftfy by reafor of 4 Rein 

charge. Old Book of Ent.549. 
In Treſpaſs for taking Cartel; it'is a' 
ood Bar to ſet fotth'a 'good Sa is r< the 
efendant, and that hg the ok, 
them.” Bro.Treſp. 328. © 


\his Corn thert. 


niay plead, That the Plairkiff gavetticin the Trees. 
# 6. che Plains. 


If it be for Tae! Dam age-feaſant* in 


the Ground; * 


©; "a 


did 


- 


iy 


\ 


good] | "Plex to fy; the: Catte into, 
Thi Plaintiff di | Urive - Cattel inco/rhe wad... 
the Ground, Tem 148. Rehw:59. ar. 


ant 7248 the Plajn. 
oY” gave him 


= : 


KV 3K 


2.58 Bars: zo Aftjqns, 


That TY Ws reſpaſ for WH his + Og t-; 
nos his Seve Diendalt Envy pl plead naCl IT "og 


want. 
AA IIGS wa Re Gti FO Ys Rs 4A 


* QI. 1 = 'v 
DET .F Reining: Yer $a GH Sh, 
pay had a he Fithing,i rs 
' Fiſhing there, ee 74 doth F be PEPE of oy | 
596, bogs. > ns 

For-Eatry .into a Howſ: : © 'Delar ant 


Thagyt eas: ($-Y oaſe 
Cena June... MAY. bay, THe irvna ammen. 


> 0 YA CC, ol | 
Special Arprec- in his Cat into Lan by 
—F d Api WET FO 'with the” analin gs 
Pleaded. plead i Specially. Idem.  . 

6-19) 6s 1s 3. ANN Yer if he be to.  juſtific by ; Thar 

VIAL ACA. 246 ODS A ; Title tothe” LSE he ma 
Gul, ty, an we x 8 D = 

Wy 'Evidence ; nd gi 1o.in bn: Go 
Non genes , When, the Gopds. are. | 
Defendants. po Lit.2 3+, 22 (7:6-3.3« Vide 
anten..: 


hat the Plain- - © br into.5 ouſe, "20d taking 
orgs LY 5a Eniry. He NA Thar the 


Fl 
him to receive ER A: FS, ONF , and he. 
Es 1.5 Went foto bis Ho 4 receive. it, being 

IF "hog by. the Hajnu ulkl014 Hook. of Emtr. 


That he went” "i DET Earp 4 lis: %endant 


ro fetch Þrs © may: plea at the. ain had took, 

COB, whiEh AWAY [K Cattle 7 the 'entred into. 

nw Fre 4 the Cloſe w hoes ow Were , and took 
ou: again. Idem $61,562, 611,612. 


T That 
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..;Fhat the, ;Goeds were: the Goods of That the Goos* 
and EX S. commanded. the 'Defendanr > BL ns by 
to: take: them... Oh. Book of Eee 556, chem. .. .. 
'557 7 np 
5, That; the. Plalnciff was,: In zbrad to That the Plain: 
Li Defendant, and gave him the Goods'if £2ve the 


$9 {faction of; the Debt.: \ Jdews ibi- _ _m_ 


#\...4 


MW i. ” 
1233 That, a "Stranger took: e_ - - AWAY, That the Owner 


Fong: gave. them to F.S: and. the right #id him keep 
wner commanded the Defendant to***" 


fake chem, as; he did. 14.562. ..; 5 
75S he. "Defenda dant,, in thisation;thath " 


ma0y leas by way of, Excuſe... Fg oy 
For ntry into an Houſq,, taking of 


= Ghe may plead a Licenſ io tO Licenſe pleaded «. 
ny 
mh 


the, Owner. 3.as, - 
he Invited. him. into, the 
ke he gave himle: cennh 
at 2 gave. im eavero 206 rough 7 2 through 
kis Cloſe, SLE. i Bra. Treſp. 533+: Lan bs. bis Gloſ Fn 


368... 


But it = be'a good Licenſe from The Licenſe 
kim that may lawfully give it, and it 74f 6e good 
muſt be purlied ;.for a Licenſe from 94 exe 
a Tenant at Will, to cut down Trees, 
is not good ; nor from the Shepherd to 
kill. the Sheep. Bro.:Treſp. 194, 295. 

11 H,7.21.01d Book of Entries 595,596, 


597-. 
| 3.2 Tre{- 


T6O 
he — uy Tate 7 
tel" 
ir +1 hs Y 
«Ply ifs * IP! 
Mounds . © : 


« » > a % 3+» 
S & 4X 


= .Cattel _ 
| 2h 5Y «4 
wy 


G entral Rel & 


Bars to HActions. 
MEE; *for- the "Def ndafs <Cattel 
fre Plainriffs "Cloſe 3 the De- 


SL y plead ; "They came'in 
mnmwnh the” Mounts' of he PRANITE, 


bl want of ſufficient Repair, *\'LQ 
b 2? 


in this Caſe: the'* cfeidamt mul 

OTA Have '{bme Inter" ECAE At 
©joyning Ground?,” as*be 
for Years or at will; Yirte 
-- Cormon; or” "having $136": Aattel 
' there tg tagk'; br having leave" 
"rb HW Cartil jore:' aabnrooay 


' Bur he -miuſt no?'Sur them'filf dh + 


the Phinritts Ground, ie there Where 
is Dntereſt' is; and the Cattel Pe 
in of themflves; {LA £:008 V5: 4 775 

If he'plead; thete W434 10 YooQ 

elolare: he muſt ſhew'© *Fhacthe 

ers (G6 otit of © Hd ) did uf&'ts In- 
cloſe it, and it will be a ſufficient Proof 
to'maintiinhis Plea ';*that the Mornds 
were-batl it the time;*thongh it cahtfor 
be proved, that the Cattel went©in 


through: thoſ#- bad” Me ids; for 'thaz 


ſhall 1 preſumes; thi { tlie contfary 
appear. Dyer 365 "Bro: Treſp. 136, 148, 
192,255,335. 


+ But if the. Beaſts' were turned ini, the 
Plaintitf- may ſhewiit by” ls I 


_ O14 N.B.503,567." 


if the man thar ought to make the 
Hedge berween him and me, go over 
17 


#9 ao. ads. FOO A IaY 


| _ Bars to Attions. 261 
it and break ie down , , fo As my Cattel - 
goc into his Ground; 'I may Þplead*rhis 
in Avoidance of his Action, . - F500. SES, 


x8 Fac'B.R. 
Arbitramehe . tiny! be pleaded in Bar Ava 
ofthis 'A&tion. +"; © =, pleaded. 

Allo Accord with SatisfaQtion ,' and 4rd and = 
jt may be of a Yottleof Wine, or ſbme __ Oren I 
ether thing, at- the Tharge. of the 'De, ns So 
fendant.  Firzb!* Accofd 1: '19 1.6 2.9- 

Fitz. Bar 26. And _it muſt be fully t1- 

miſheqd and pc before the AGion 
brough: EN Haag. 7:0: 

-And it Tefk » bein the LE tirne | 
him thar did the'wrong 3\and-if irbs& 
done by a. Stranger, 'ris good,” (Dy.356) 
if the parry to*whoni the: Wrong was 
done did accept it, Co.'79, Dyer 356. 
5 Ed.4.7. 

And if the Freſpaſs was by many, 
and the Accord by but one, , cis a good 
Bar for the teſt. 9 Co.79. 

'Fhat | the. Plaineidt hath a Replevin 
depending in -atiother "Courr'for* rhe 


w 4 
z CEA OY A 


ſame Trelpas, i Is a good Plea. BrofTreſp. =o 
he EE | yew 

.?Tis-a' #604 Pley/ to ſhew a Pardon wy 
by Act of Parliament. "Old Book of Emtr. ' rn 


596: | F 
"IF the: ARion: oe Br a Hurr: is" a Apes 
g60d-Blea'ro- fa The Plainciff' Jtid Pleadepe ft 
ndant agreed to play at Backs [7 —_ ; 
 dword , Foor-Ball, "&c. and *by- that FP 


S 3 means 


of How ond when, 


- LARS 
thn I Rn CY _—_— ———R — n _— CC — - w=——_ » a... 
Po OY Et Ado RE | Ne dre x LL Sn FE ND A *.> Gor ES; _ IT ge reac n—— -- 
0: (tt ——_— —_ i C _—_ : CES 
— A—IOT RR— - < Eras Oe EI <> a a —_—_ —_ —_— p—_ ht —_ vs —— _— — —— hs 
« 0D A AER Arne ant _ OTTER AP 4 > 04 eg Ie en, DD ——_—Y -_ On _— - —_ — en— —— TY ” = 
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262 Bars to Aﬀtions. 
199389 Tim ag 0 ,nwob 1 oy bn 


a 2.44- Er 330 tf _Eitt 230 IH OVER $1 
Releaſe plerd. * A Releaſe is a good Bar; «though the 
T Treſpaſs. was by;many and the, Re: 

+ FEIPAIS. WAS DY MANY PR . the, Re- 

leaſe to one, *tis good for--all,:;'Hyb, 

Tender-of 4+ - .,, . Tender of ;Amendsis a, good. Plex 
mend: pleaded. upon 2a Diſtreſs J it ought to be tendred 

before.the Beaſts are -lmpounded. 5 Cs. 

And upon a Glayſum fregt, before the 

A&ion brought; but.*is then beſt. .tq 

diſclaim Title, and plead ic was by;Neg- 
ligence,or Involuntary..Sret.2 1 4c. 16. 
I 3; ac.B.R. ; Guagnt lh od ano 
See Surety of. the Lg, Tit. eod. 

- Ses alſo Townſend 5 Tables. |. 1 


Bar mn Trover. 


Koen Culp' Note, If the Defendant to an Action 
pleaded, and of. Troy | plead - Non e/# Culpabilic , 


an < "i. 


Propery the Plaintiff muſt prove . his Propersy 
a * 8 me Goods: | -..1.-3 "Y", cabL3 de! 


Defendant Tf a man bring an Acion 'of Trous 


juſtifies it as for a Horſe, or a Cow;'orthe like,,; the | 


Stray. ' Defendant may Juſtify. .it as a Stray; 
4 6 9 and' may chuſe to deliver it , unleſs: he 
43 "n— y be. paid, by the. Owner for. his'/ Meat 
3 Co.147- and Keeping, which hemuſt pleadiSpe- 
1 Bulffr.1 70. cially. ; ; : ; Bos ate fl 


_— See Compleat SaljgitorP, 2.2.2 340 Vf 


00, 


NN» ww - we : 


tis to Aons. 


fo Mony-farchis Meary:andi a'Tayter 
the-Garinetic: +6 he be: paid; "2ÞCs. 


3G i - Mt) 65719 3b AREE Dy d 34 


FM Kirin Gondeiirandeted trivih 
eoſtody 0 map bring my! Adionof 
Trover agairiſtabim for them. 071121. 


i263 
236 Mayan Haftler detain:the Horſe, © 


::{Now, if. \he\'bought them in ah open That he bought 
&, Ol: in Langi- Fair '; '2:4hd: they be them in Mary- 
Tolld in the Books as the mannee ts, £ 0verr. 


this alters the Property and the Goods 
L:can neventfecaver.;. and chris: we De- 
tenant rxuft-pleac' Specially. 


\ 


o ory 4f hg boight;theny pity) any , Prop when 
+; Where: Not: iafan op er Market or altered, and 


+ Fair g:Þyithss the Froghrey: 16 11Ot 


- alterid,addib _ IOGOBE thont. "8 


:03 yr? 


when not. | 


- 


180 if my: [Plazs be , ant b find Plate bag 
ir ati another mahs Cuſtodyzit he bought 2rivatch.... 


ie pitvatlyy; and{norin 2 Goldimiths 
Shop; the Property: isnot altered.” 
"See: 5 CoiBy. RFEyc D: "EILET 


# et oobes gage 3 
._ "# { s 1990 © 


Sos als 2 Cr. 68. rev. I 7B, 1 39. 


"In Trover of Goods; the Defendant Sale in open 
juſtifies by Sale m open 'Market', and Marker. 


Adjudged no Plea, becauſe it amounts 


E. _ to the rpg lilue: z Cru. I65. 


Mi it 7 2G > To 


Adder Aion - 
aepenaing. 


$1: 1 OD 
Color r geven 
£2 Trower,. . 
That the 
Owner loft 
them; That 
4 Stranger 
found them,and 
gave them to 
the Plaintiff, 
who loſt them, 
and the De- 
fendant found 
them, Orc 


+ Bars te Aions. 


; Tos an. Action of :Tnower i, -or'Debt.on 
Bond; it is@good Pleato lay ; - tHereds 
anathetAdction depending-inthe-Conrts 
of Weſtminfter for the ſame Matter: 
Bye: chat there is an Acion-in' att Infe- 
riour -Cqurt.:3s nora good lea ; 'urileb 
Judgment be given. :5iCoi&r. 11 459! 
>04n an Action. of Teh paſs, afteythe 
- Viaiatite: :hath: declared FE Is, a Knox 
© Wawa lay as above- GY $133 


*Renharuai ink Rn: Ak 33 _ 
Elez. B.R. upon 'Troverand:Converſion 


1 London ; 


: The Defendant :pleaded ,''That long 
time: before the: Converſion ſuppoſed 


© £ai be y1:F45.! was poſiefied : of theſe 


Goods (as of. his: ownÞ©>Gobds) 'at B. in 
Norfolk ; and that he (before the Con- 
vetfign: ſuppoſed) daf cafiidllyloſe:them, 
and they' came to the;hand-oÞ FP. by 
Trover, who gave them toy the Plain- 


tiff, who loſt themi in; Zondes ; and the 


Defendant ound ther, a8ihafterward 
did convert them to this own uſe by:the 
Command -of the faid 'F-: S... as was 
lawful for him to do ; And it was 
 -moved, That this-was no Plea 3 but a a- 
mounts to the General THoe.- Tay 


" But all the. Juſtices held it a | wind 
'Plea; for it confefleth the Poſ: 


ſeſſion and Property in the , 
"0 


-Bars Yo Attions. Ey "0 


1c "tht, 'againſt:allrbuc; the. Javful.” "OY 
v} iO! | Otner. ol) CO) 2: TIS | 
| Naa jiT his: Plea;was: deviſed. by Coke, = 
$21? oto' alter the: Trial: I Cra: oe | 


(3 / 1 Publ) 2.62%. Villa ahon i : > 

J0Y 1097 «; TMAENDIC NG? | 
Vandrick and/ Arther, Mich. 32 6 33 

Elizit 


The Plaintif deTlares'," That \where 779" ; fr bf 
he himſelf was poſſeſſed of 27 Ells of Els of Cloth. 
LinhenCloth , as of. his' own Goods, 
the ſame came to the hands of . the 
Defendant'by:FTrover;: andhe knowin 
thein : ro-be the Goads of che Plaintift, 
fold m_ and converted! them, BC. © 
'\ Th. Defondiine oladad , That ast to Bar ; as to 24 
24/MiFbf- che Linner-Cloth , longtime Els, __—_ 
beforiichs loſing\: one 'C.' was polieied poſed and 
thereof: ut: de bond prepf?, and fold them [7/4 hem ro 
tothe: Detendant;' who- ( before! any the Defendant , 
Norice,..that-they were'the .Gaods:of 7% ſold them 
the Plaintiff;*'and:beface.any Requeſt) we gs bf ” 
fold-:ahem- to. peiſons jinkhown: And ,,,s hong 
as to the other 3 Ells , he was always :he Rema:nder,- 
ready:to.delivercthem-to the -Plaintitf. be was always 
Dem upory theſe Pleas che. Plaintiff did pn. 56 _ 
enmr. 4 V2 pet: ts Y o 
And it:was Adjudged as the Plais Bar inſufficient 
tit, upon: the Inſufficiency. of the Plea. 
Leon: ous 34- 


\ ” EE I 


o 
" Lehman "56 THEIRS > ch Ok — - - T_ = = —_— 
<awaSSE. —_ cookh0 LEGS Z f Sd = = ELIE CC. C I pet >= As Wi 7 ERIE $ + © 
Pm - * "S CITE ATT: ITED OEINI—TIT - — _— ICC IIS CTIA. = MEISE EI -, IO : = -- 
4 IRA Far _ — - _— - —_— — —_ eo Dn. -- bonne nnd RS - « = PE STA - 
DO I £ oy: os __ OI OI w_n - 6-2 y « _ bm =_ _—_ ws > ea ror —_— 
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Bars.toAttions. 


That the Horſe | If; 2 man fthd'my:Horſe > al after 


was delivered 


Ride him, and then deliversthe Horſe 


£9 the Plaintiff wateo me, and I'brng.an AgQidn of.'Zr0- 


befere the Aﬀi» 


er brought. 


2hat he deli» 


ver )for the ConWerhon : Jt is no Plea, 
that you have delivered th$i.Horſe to 
me before the Action brought ; for you 
ought to anſwer rathe. Conviiſion, + 
Per Pophame\\: 


2a 9 Vide Pradi.Reg.2:36::: 1-116 911 £C”) 


Mako ac 
P | Þ bo {DS #8 | VB kÞ: Lt: 3 a41215 
- :Ledeſham and Labram , Hill. 44 Elic. 
DR, i> (489 il vali. 03 S60t&9 SIRE 2 


2 Action upon: a'Trover of::Ten-Att: 


wered the Mony gels . and convercing' of | them : ::Ehe 
over, accoraing NDetendant pleads”: That: there was: a 


ro the Wager. 


Wager betwixt the Plaintiff and one C, 


- concerning. the quantity: of 'Yaids' of | 


 Velvgrt in a' Cloak: and the: PHthiiff 


andthe:{aidC. each of -them -delwwered 
intothis: hands .*Ferr Angels; and each 


_ of them agreed, That if there :were 


1t. Yards of Velvet in the Cloak-5ithat 


_ then; they ſhouldisbe' delivered: £6. the 
faid C.- which s-the; fame Conver- 


Derenr Fer. _3 


iAnd it was thereupon Demurred-:-... 
- And Gaway- held the': Plea:/ good 
enough , for the meaſuring thereof *is 
the Frreſt way for the trying it5..and 


wher'ic is ſo found! by che:meafuring, 
he hath good Cauſe to :deliver' them 
out of his hands to him who had won 
the Wager. | 


Buc 


Li. a4 * W. 


: Bars to Attions. ” 26 7 
Bit Popham and Fw held, That »he Lack of Avira 


Plea was:not good ;. for it may be. that 7%: 
the Meaſuring. was. fall .and therefore 

he ought: to hayeaverr'd. in Fadto,, that 
there . were 12 Yards, and that 'it was 

oo found upon. the meaſuring, there- 

® 


But becauſe he might have pleaded General Yes ie, 
the-General Ifue,and piven all the Mact- ._ ., 
teri, Evidence: , Judgment was given 

or che Plaintiff, 'N Ero. WS: :- M7 iofoog 


: Aion: of. Teorver brought fol; two 
Stgers 3 
The Defendant being an Attorney Defendant 
of the - Common-Pleas ,. Juſtifies: the jufifer the 
Taking as Under-Sheriff, by-Teaſon. of Taking, 4s 
Procels: froin; the: Exchequer , to-levy of Under-Sherif. 
the Occupiers of the: Land. of divecs 
perſons ina, Schedule ,; in the ſaid Writ 
named, the. Debrsthergin ſpecified, and 
doth not recite ;the-$chedule ; and: he 
being Under-Sherift, took the Steers i in 
the'Land of the' Plaintiff, (which was 
lately.; one Sropes » whe was Debtor to 
the King in 59 ) being behind: upon 
this Land. x1 
\ "Exception was taken Or that it was 
not-diredly -alledged , That the 
Land ſuch a day was the Land of 
: the ſaid S. 
\ The 


268 | Bars, to Aﬀttons. 
\Vd\ Iy \Þ. \ 


T7 | The Ws "commanded to levy the 
ay ns as« pl 7 ' Sams. in 'E"Raid Schedjle :men- 
W351 fined + Uri@'If: they. weul&noe, ts 
Eirl ae ir ——= / Atv "it op of 
n_ X Warrant t 0 
10 heeOctor?” of Ziks Daayls Sthde 
- :2thivete the-faid 5%} $OSs! pewo! cf 
£ Vide antes, Tir-Detrnups Þ-23 -- to 

- | | [13 29 viGt5a0 6 
General Rule. - 1 the Defetitladie adimcs-a Property 
ws: the Plaintiff he <may- plead: any 
Special Matter'te'ouſt him of it or to 
juitify what he hath done: And if no 
Demuiffer -with-'Cauſe ſhewn;;Ithat- ic 
amounts to the General fue , it is-foc 


Lt him: A £17 ,onis9- MmeDngh Ch of T 
36n 2:1 Ong: Goth "s vetfus Buyer 48 Fro: 
| _ yer BeOnens,-£- LG 24 tn AL 
-* © = 2Deferidant pleads Bal by a\Srran 
gorin MatketDvert. © pf bn 
'Plaintiff roar? poherall allys © 
a *  Adjudgediforithe Deferidantt -' I> 
*-\Cduſcs muſt-bethewn;&c.-! 14 11012 
* Executor biinzs di wt of Txorat 


of Goods; 'the!Deſeindarie pledds; yn 
the ſame Exctut6had releaſed him: 
That the Exe- © 'PThePlaintiff Replies; | Thar he _ 
teror releaſed within Age, at the time of making the 
__ Releaſe: And Adjudged the Relealo 
ws tio Bar. 5/274 Cro.490.M6;146. 
x IORP7 7. 3-Gr6l67 x: I Do Bok 


" 0 
pO. 
f 4-..4 2577, For 


6" Praverts imivy pe of 


' Bays to MAthons. 269 
For the Pleadings about this , ſee 4u#berirzes. 
Dyer ROE wwe, 1 Cro. laft 


$--# OTST 33:4 IT 80, = 

$oocdy hr ud 1,568 * Fords 7 INS OY og 
0,8 2 * $314) 

Cent; oo, frag! p: Zt- Mb OM ; 

EL AA GED ULETSN ns 

Gaps 198. Noy's Merch” a VA It JIANG 


a cinta Wk.” A | 


-FatS6Hi "x6; ited a RA 31%t! de- want 
"F2Gbi1 IEEE "99 lie 5,4 
Jones. | v2 ot;ig3339g + 0? 

n Trover d Cor ayerſion, the Con- Converfos 
vetſion” Is rave ! ahdthert bee owr7Jeb 
Tinte'and" Place'o * lets il 
be ſer Wn in Pleading. 1. Cre. 9 w_ 


yer. 11, bonvtst 


7+ . 62) 
| Apes JoſtiBcathoi in es vin oral 


eh ypop. Sale, gh all 
Is rok T5 


| deTranſitory , as for cg of 4 Goods, 
 ufi@this like), there the whole Sdkrity 


muſt be traverſed: ' Brow: oO Goldrb: 17 — 
XC ——— Tables: 557 v8 4 


ego f 


370 2 _— Ws 


. S pe 
> * Bd ? > "> s 
. £ Pn s 1% 3 > 


Nul Waſte We Io what IP ro TN Adios = 


faits Ng Water "be | T 90 ou 
The Spec 4s ars may \BY 
= 5y-of JafiatjononExu Nh 
2/N 2. vg *#3y ed, 
That —_ | Wa SE laid to be. Dy ON 
R ir = "2 | 5 
the in HE iy EP Ping Thatapars 
T B21 V8 1 1b; -Ipocially. 


5 G. 119. 4.C6ct by Br B42 F 3.6hd) 
5 29-) alaf C7 SITY "Plan "4z 42 vob 4,4 
7 Ef *Fis no P Ys 2f Was 3a6- 


þ ry d. alier-4hb « tion, —_ brought 
ada the Leſſor T > Defend = _ 4 FL Dk 
gave wy pe ook $9, do the Wa 
e 


That the en, __ lake oh "as *T & 0&2 ns: 
was burnt, or Trees Welt: burns, gr Tpoil W 


Þireg Wyacens. 05 Wind, of wefs:. To D 


Jome: "extraordinary Adﬀ of, 
Bro.t#afte ZI. 4 Co-64. 
"Mouſe fel. . _ lay that the Touls fell "#-& the 
eaſe : 
Surrender. Or, that the Leaſe is Surrendred to 
the Leflor, and he accepted it. 
Plaintiff hath Or, that the Plaintiff hath entred 
engred. upon the Land , and before his Eatry 
there was no Waſte done. 


2 a. > & 7s S LEV : % - S % 


Or, | 


=y 


Bars.t0 Attions. 274 
r in the Plangif himſelf did the The did he Tu 


4 


= Ty tg Hau {8 as fo decdy 1g That.it cool: 
Bs Sf LR War LA Ap 


that, the Hou Tal, pig eds 
J 7, Plot, 


"11 4 'F ( 
Or take. aipil hah glapfd thepleoes 
Wale Al if OTC. e t b EO arie panns, nw 


_ 


there 
r, tnat PETE bath by. 899g Releafe. 
wort hear. 19 þic 
thatche Te Was, 'mads wittour theo the Leg 


_ 


PESTO? 220: 453 without Im. 
is 0001 ;P yo. peachment _- 

8 " , M4 we HY hn 
off £ Forks Fe | heb lhngr ao8 mn c4mcy 
.Bg tris Ho 5906 Flea a forthe 
"gant to 1; ay, He had nothing is th 
. Land: at the . time of the Waſte 


'"" done., BreWafte 21. oy > 


/*Tixno good Plea j pin this, Aion! for Thar the Leffir 
rook away the 


curcing, down Timber or, pullin down "I 
e Houſe- That theTeflor rok 2ntn 
away che Timber « or Materials. . 4 G1 1. 
45,64. Ty 
Nor that the Leffor hath a Covenant That the Lefſor 
from the Leſſee, not to do Waſte. Mich. #9? © Cove 
nant from the 


9 fae.Coventrie's Cale. © Leſſe 
T4 ; Neither 


_ — 


2 © Bieto Atons: 
That be begs ©* Neither 5s "it a'go8t Piet inf this: Ah 
the Timber Bb cuttigg Timber, if. the Tei 


cill phere cw it” he Ch Farm 
"W641i Katy Fe 9h 


be need. 
verſus Stan 


That he ot "Þ hal uh ro'fay; 03 Gineete: 


and þ ath EM-_ PA2tions unleſs he AS 


pond it Sr. "ve h 4% obkÞ | 

| Mes Kh dogbe' oy Fo 
_ cur if a lirele'Beforeit Wa” wi 
af 8ccaſior ts apparene 1 75117 e 


That be made Yer it is a good Plea ro tary | vj 


Poſts 16 pas * Sake Poſts to pat Ins 


nat vu reſc ribe, that CB ale ben 
Th an Incloſufs che? 


What may Fea "And in alltheſ&Ca 
ginev'in Evi- neral Iſſue, n_—_ _ WW ve 
ence. Evi ce.any eng Xt Js J. \ afte ; 
3rd ones __ Fiphining; 

; " 14 5 V +24 FS Ti: 1413 G 


"But he cannot y pive in in Evidefice, j uſti- 
fiable Waſte ; as'to Repair the Houſe 
-or the like. 

" Northarwhitfisin Excuſe *'as that 
"hs Repair'd ir beforzthe Action brotight 
&c. Dyer 212 276. Co.L Lit. 283, 12 Hl. S. L 
29 E.3.Waſte _—- | 

See Tome: < Tobles, 


. % 
%, ao 


CHAP. 


Pleas in Abatement. 


CH A-Þe VIE. £4 | 
\ *Concerning Pleas in Abatement, with 
Rules and Precedents for the ſame. 


T' Very Plea muſt be pleaded either 
in Bar to the Action brought, or 


In Abatement of the Writ. upon which 
the Action is brought, &c. os 

'If che Defendant begin his Plea in 
Bar, and conclude itin Abatement, and 
the Plaintiff do demur thereupon, Judg+ 
ment final ſhall be given” againft che 
Defendant, Triv. 25 Car.. 2. in. B. R. 
Forth and Cole, wide Mo. 692. 

Def. dit Aﬀio non, Et Quer? reply Caſ- 
ſari non, Et bone per-Cur?. | 


” To 


Note, it is faid ; That when the De- 


273 


Plea begus in 
Bar, and con» 
cluded in A- 
ba ems. 


How the Plea 


fendant pleads in Abatement for. Mat-*2# % con. 


eter apparent in the Writ, he ſhall com- 
mence his Plea ſo : Petit Tudic? de bre- 
vi, fc. and ſhall conclude in the ſame 
manner, Ao. 30. 4-20 Sr Lt 


Excommunicatio 

ning. | 
Unde pet” Tudicium, Et quod ob Cauſam 

predieF” Billa pred. caſſetur, &c. Idem. 


T It 


menced to the 
Mattey 'm the 
yg OL 


yr * py , 


4 Vc, he ſhall make Matter gut of | 


But if for ach? out of the Writ, as How for the 
the Concluſion fo, and not the begin. #7 mw 


274 _ Pleas jn therament. 


Premprory If upon ſuch a Plea the Parties g0 to 
0  Tflue, and it be found againſt the De- 
fendant, id is Peremptory , and he ſhall 
loſe the Land, &C. 
But, upon. a.Nemurrer it is not. ſo,; 
: but a Reſpond OwFter. 'Yelv. 1.12 


The Defendant When a Man pleads in Abatement; 
ought to give oof. 2 Iways to givethe Plaintiff a bet- 
the Plaintiff 8 ter Writ; as in EjeAment for 40 Aetts 
better Writ. of Land in S. - 

Detendanc pleads, That 1 in S. PE 

+ ©: **are three. Vills , viz. A. B. C. And 
LO. * becauſe the Plaintiff. does not ſhew 
Vets in which of the 7ills the Land lies, 

_ demands Judgrent,” 

* And the Plea . was Adjudged ill, be- 
cauſe. after Tmparlance , and he 
does nor ſhew in_ which of the 

1d n+ Hoe Land lies, Tely.. 112. 
the Pe” if ci Piafaciif, aftet the Jaſt Cone 
made & Knight fiuance be made a Knight or Baronet, it 
after the aft... ſeems the Plea ſhall not Abate, 1.Cre. 
a4 Be I 04, 371. 1 Ed. 6.ca. 75. 6 Co. Sno 


129. 


Two PAS ©: Where two ARions ( though of ke 

\ depending one veral Nartures') depend ' one upon the 

on anther. other, the Abatement of one, is Abate- 
ment of both, Pra&. Reg. p. Fo. 


The 


& Cd 7 - 


"Pleds i Abattment. 


The Cauſes of Abatement of a Writ The aſs of 


0 Plaint; areeicher; 


.3.'By A@ of God, 'as' where” the 
Plaintiff or Defetidangs dead. 
2, Or by A& of the Party ; as when 
: "there appeareth'in the” Writ; or 
:; Declaration, or both, 'want of uf 
> *ftcient and good Matter. a 
mg \Or when (though it be | go0d,) yet 
it is not certainly aledpes” EK 
\. "Or the Nathe of the Plaintiff, Of 
Tf, Doloendugys! or Place is-miſtaken. * 
tank Or there be Variance betweert'the 
Writ, Specialty, or Record: 
6. Or apparent Repugnancy. 
7. Or Incertainty- in the Writ , 
Count, 
+ Or- Declaration, 18 Ea.” 3: 7%; 


»\Bur g77 the Defendant doth Eri plead General Ralls 


vPlea , ,* that 'doth 'tend to the deſtru- - 
&ion of the Aion" for ever ; he ſhall 
not:be admitted afrer to pleatitin Abite- 
ment of \ths+ Writ ; and yeF'if" there: 
appear Matter” apparent in\the Record, 
for which the *Wric ought* to. be aba- 
ted; then 'the Defendant may* fhew ic 
tithe Court in Arreſt of Judgment, 
Co. Lit. 2797. 6Co. 64. 8 Co:61, ACKIF: 
18-Ed. 2.27. 


T 2 Several 


276  _,Bleas'in Abatement. 


bg TS > $54 
) eOfii 


IT E 14) 3its d 2 iu : k + #1 13Þ)..* iS 
Several Precedents in Abatements.*; *\ 


.;; For. Variance between. the Writ and 
: Regilter.: Mgt 10 HASH 


IT Tn Quare Impedit Def : ver & pet? 
auditay Brevis Origin , Et: 66. Bgitur 
in hec verba-{Rex,.,&c. ); Quo leffo & 
audito.. pet” Fudicium-. de, Brerui - tho quis 
dic, Quod.. breve illud wor concardar cum 
forma; Brevis in \ Repiſtta +: hnju[mod; 
Cafe edit. &: provi. EX quad idem 
breve; £6ret> hoc werhi! [lnjuſte] Et, hoc, 
ID 31039 A 781 »2GE 0771 wy 

3H oils 6th Aliter.;. anr 10 x 
fl. .Et pred. Def. per. Ci A: : At# ſium 
wen”. 'Et pet” audit pred. Brews Originals 

Jo £22, , . SO 

©, prediff' Quer?, & ei ligitur in bec-wuitha 
++ (Recite the Original): Quo ; leo. &fidau:. 
dito;idem. Def. petit Tudicin de Brie 
_ wi pred? quia; die? quod Breve liud,. malums 
& vitioſum-exiftit, & nan impetrat” 52ers: 
ſas eun? Def. ſecundum ; curſum'e&:-for- 
mam Regifiri & Brevinm Originaliam in 
hac. parte. proviſ. Quik ” dic) :quod idtm 
breve impetrar' eff per' hee wverba  ſequen'y 
viz. Pr R. B. Quod juſte & fine dilatione 
reddat 'T. B. un Meſſuagium &* dimidium 
virgat Terre cum perimen” in M, ubi 
ſecundum curſum &* formam Repiſtri pred. 
terra 


we wa 


Way ww 


AQ, 


nam mm en 8 20 KH A > 


__ 


_ fon — Maw 


ae 


Pleas in Abatement. 


terra petet*” "per. certitudinew acrarum 


-ferre 5s &* non” per iucertitudinem Virgat? 
terre prout breve ifjud impetratur, "Et hoc 
parat? eſt werificare', Unde ex. quo breve 
ilud in forma predifÞ impetrat? witioſum 
eff. Idem Def. per' Fudic de Brevi illo, 


Co 
Aliter. 


"fl. Ez pred' Tenens per A.B. Attors 
fulm ven? & dic quod in quolibet brewi 
OriginaP de ingveſſn &c. impetrar” per 
Repiſtrum tals debeat inferi Clauſula, 


wiz. (Et unde -* Queritur , Quod tenens e. 


defore?, &c,) Ez quia Clauſula illa m 


pl 


Brevi pred. omnino eſt omiſſa pet? Fudic 
de Brevi illo, &*c. Ides Conf. eſt quod 
preditÞP petens nichil capiat' per breve ſu- 
wn pred' , Set fit in Miſericordia pro 


falſo clamore ſuo. Et predie* tenens eat 


inde fine die, ec. 


'*For Variance between the Writ and 
Declaration. 


Quo leflo & audito idem Def. pet 
Tudicium ' de brews ill, Quia dic quod 


| babetur wariac? int” breve pred. & Narr 


ſuper idem breve declarat? id hoc (wviz.) 
Quad predi Quer” in brevi pred! nomi- 
natur per nomen M. S. Er in Narr pred. 


® 3 ſuper 
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to pet” 


Pleas in Abatement. 


ſuper brevi illo fundat? eadem Quer nomi- ' 


narur per nomen N. S., Tinge ex quo babe- 
tur wariac int Breve && Narr? free: in 
memene ipfius Buer', Idem Def. de brevi l- 
Folie (ee.) 0 : ESE, 5, | ; 


Aliter. 


Et predif A.B. per C. D. Attorn' ſuun 
ven & defen' vim & injur quando, Oc. 


Er pet” auditum brevis Original ſuper quo 


pred” FE. F. ſuperins werſas eum narrauil, 
Ez ei legitur in hec verba Guilielmus (ec. 
as in the Writ, verbatim, ). Quo lefto. & 
audito, Idem A.B. petit. Fudic de brevi 
& +Nerr pred. quia dic, Quod babetur 


material' Variac, inter Breve pred. & 


Narr' pred. prout Cur* bic manifeſte liquet 


& apparet, Et hoc parar eſt werificare 
Unde pet” Fudic? de brevi & Narr up, 


Variance between the Writ and 
Specialty. 


1. Er modo wen tam predif 'T. quam 
predi” ). in propr perſons. ſus , Et quia 
predi T. in quodam [cripto Oblig atorio 
verſus prefat. J. hic in Cur? prolat? per 
quod ſcriptum pred J. tenetar pred' T. 


in pred. Cent libr' certo termino in eod? 


_ ſeriqu 


RO, one. WE WW... Oo it 8 Mt es 7. ia a pI, © het 


Pleas in Abatement. 


* | . [cripto content? ſolvend' nominatur & w0- 


_—_ 


catur per nomen 'T. KR. de Lond' Mercer? 
& in brevi prediff? idem T. nominatur &- 


 vocatur per nomen T, H. 8&Cc.; Sicque Va- 


riac? exiſtit imt' pred) Breve & diftum 
ſeriptum Obligatorium ſuper quo ſcripto 
Breve pred? fuit impetrat”, Ideo Conſ. eff 
guod pred. Tho. nichil capiat .per breve 
ſuun predie, Set fit in Miſericordia, Oc. 


pro falſo clamore ſuo, Et pred, ]. eat inde 


ſine die, &c. Et quod Litere Domini Regs 
de pardonatione Patentes de Ullagaria in 
ipſum J. occaſtone premiſſis promulgat® pre- 
for” J allocentur, _ 

Neta, Utlary in the Plaintiff. is.no 
Plea , where the Plaintiff ſues in auter 
droit, as Executor, &Cc. 21 E:4-49. 34 H. 
6. 14+. 14 H. 6. 14- 


Aliter after Oyer. 
fſ. Quibzs leftzs & audits , Idemt Def. 


He gu breve pred' warians eft a ſcripto 


pred” eo quod idem Def. in eod' ſcripto 
nominatur Johannes C. 7«n' ds Nova 
Sarum , que diftiones ( Tun' de Nova) 


omiſſa ſunt in breve pred”, Sicque Breve 


ilud non warrantizatur per ſcript” pred. 


per quod idem Def. per? Fudic de Brevi 


Ho, fc. 


T 4 Variance 


2/79 
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Pleas in Abatement. 


Variahce between the Writ and 
Teſtament. 


{f. 7 Debito per Exec*, Def. dic* Quod 


pred. Teftator, &c. in Brevi pred nomi- 
patur T. G. nuper de Dundre, Er in 
Teſtament? pred. nominatur T. Drodryne 
de Parichia de Dundre , ſicque beve 
pred? Varians eft a Teſtamento pred”, Et 
inde minime Warrantizatur , Per quod 
pet? Fudicium de brevi, &c. Et ſuper boc 
wviſis per Cur tam Brevi quamTeſi® pred, 
Exceptio pred? comperta eff wera, Ide 
Conf. eſt, quod pred, Quer? nichil capiat 
er Breve ſuum pred', Set fit in Miſeri 
cordia pro falſo clamore ſus, Et pred 


Def. eat inde ſine die, &c. 


Judgment for Inſufficiency of the 
Original. 


Et quia” audito brevi pred. & pleniu 
intelletlo wvidetur Cur* hic Breve illud 
plur* de Canis fore inſufficiens & caſ[abile 
in lege Conſ. eſt quod pred. Quer' nichil 
capiat per breve ſuum , Set fit in Miſe- 
ricordia pro falſo Clamore ti » Et quod 
pred” Def. eat inde ſine die, &c. © 


Variance 


ea: 


_ my 7 ” — PA ER " UERY 


Pleas in Abatement. 


Variance between the Original and 
Specialty. 


ſl, Et pred. Def..per A. B. Attors* ſuun 
wen, Et pet TFudic do Brevi prediff, 
Quia dic? , quod habetur Variantia int' 


feriptum prediff bic in Cur" prolat' &r 


breve Origin” ſuper eod? [cripto imperrat”, 
quia dic? quod ipſe idem Def. per Scrip- 
tuns illud nominatur & wocatur R.B. de 
F. Et hoc parat eſt werificare , Unde ex 
quo babetur Varianc int? breve preditt, 
& ſ[criptum pred” ſuper quo breve predi®? 
impetrat” fuit pet TFudic de brevi illoy 
C | | 


The like after Oyer. 


il. Duibus lets &* auditis , idem Def. 
petit Fudicium de brevi predia?, Quia dic 


. quod ipſe in predi ſcripto Obligator” ſuper 


quo breve pred" impetrat? fuit nominatur & 
wocatur per nomen J. G. de S. in Com N. 
Clerici , Et in brevi prediff , idem ]. no- 
minatur & wvocatur per nomem G. G. de 


'B. in Com S. Clerict , Sicque manifefta 


Variance exiftit int” breve & pred* ſcrip- 
turns Obligator® ſuper .quo breve illo impe- 
trat” fuit, Et boc, &c. Unde, &c. 


{f. Ex 


28x 
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For Mariame MT. Et predic? Def, . per T.S. Attorn? [u 
r__— & 17 ven? & defend? vim & injur” quando, 


ec, Et per? Auditum de Querela predi, 


ei Jegirur in hec wverba, fM.T.B. Oue- 
xituy de R.M. (&c) de placito quod red- 
dat es 101. quas (&c.) Et ſunt pleg* de 
prof: (rc. ut in Querel”) 'Qualtin & au- 
dita idem Def. pet' Tudic” de Narr pre- 
diff, quia dic quod int* QuereP & Nary? 
pred? habetur materials Variac' prout Cur 
bic apparet, Et hoc (&c.) Unde ob Vari- 
ationem illam idem Def. pet Fudicium de 
Narr' predifÞ, &c. 
| Edm. Saunders. 


Note, The Variance was , for that 
the Plaintiff declared for 50 1. when the 
Debt per Quere?” was 101. 


b The Variauce. 


"MW 8 - < ve Def. per 'T. S. Attorn' ſunm 
Plaintiff de- © & wy wor” 
clares of ſeve- Et petit Tudicium de Billa predift. modo 
ral and difiinff yerſus eum exhibit” , Quia dic quod per 
Canjes of Adi3- egndem Billam apparet, Quod pred" Quer? 
on mone Au" eueritur 4 P & diftin® C 
the ſame Big, Joeriiur de ſepara : auſis 
| ' Afion', Ubi per Legem Terre idem Quer* 
pro eiſdem Cauſis Attion. ſeparales Bill as 
reſpet}ive exhbibere debuiſſet, & non unam 
Billam ſolummodo pro omnibus Canuſis 
Ation pred” inſimul , Et hoc idem Def. 
parat' eſt werificare , Unde ex quo idews 
Qner” plures Cauſas Adticn' in una eadem- 
que 


defend? vim & injur” quando, &c.' 


I. 


LES 


Pleas 'vi\4batement. 293 
0 Bills, 10n confungentlas ſuperins con- 


neirs: demi Def. per. Fudic de endem 
BulP, Oc. ant B46 HUMS 
$114! Edm. Saunders._ 


4 


3 EE 'Y o- 


» Y 


Et ;predift”. Def. preſens bic in Cur" in r,, ,;,- ; 
 propr”; Tere ſua difomd  wim Of injur' Plaintiff a 
quando, &c. © Et petir Fudicium de | Bilf clares of two 
 pred.\wodo werſus eum exhibit?,  Quia dic / ue _ Treſe 
quod pes cand” Billam apparer quod pred* 90% ded 
Quer ..queritur de. duabns* ſeparal” & di- val Titles 
Flint Tranſ. penden ſuper duos ſeparal in ons andthe 
Titulos ad duo ſeparal & diftint Officia, ſame Bill, 
Ubi 'prediti Quer pro eiſdem Tranſgr., 
duas - billas . reſpe&ive exhibere debuiſſet. , 
CO, non unam Billars ſolummodo pro am. 
babus...Canſis A8ion' predief infrmul, Et 
boe. paras* eff werificare, Unde ex quo idem 
Quer\:duzs Cauſas Aion? in una eadem- 
que. Bills non conjungend? ſuperins conjunxit, 
| Idem-Def<: petit Fadiciam de eadem Billa, 
Edm. Saunders. 


ok 2% 


 Etprediff J. C. per ]. G. Attorn* ſuunt That wie Bill 
Ver. defenu? wim & injur? quandn,&c. u in Caſe, and 
Er.per\Fudic de Bill® pred”, quia dic” quod 04ght to be in 
per Bill” pred. apparet , Quod” pred, J. C. 460% 
| onerabil exiſtit wirtute promiſſ. & Aſſ. in 
difta Bil mmnc in Placito Comp ut bal- 
lions ejuſdem]. Þ. Sen*, Et pro co quod Bill 

pred? 


| 234 Pleas in Abatement. 


pred. oft in platito Tranſgr. ſupe Caſum 

prediff . T." petit” Fudic' dt Bill prediep, 

Er quod Bill ilf' caſſetur. a 
* oOBOL-LC 393 ]. Hole. 


In Appeal of Murder : Def. per' au- 
 ditum Brevis Original," Er e3 Tepitur, 
pet*. etiam auditian;retors', (which "was 
Qued Vic! Antach* fuiſſet Def. per Corpus 
fſuum;, ſed he was semoved by a'Habear - 
Corpas into the -King-Bench., Tra quod 
Corpus ſuum ad diewi'. Retorn? breus pred 
hbabere non potuit,) 'o i © 


| For miſnaming Quibus lets & audits idem Geo. 
che Pariſh, Ward per—————Atrorn ſuum tefend. 
vim & injur” quando, &c. Et omnonr: Fe- 
lon”, Et quicquod, &c. Et petit - Fadicium 
de brevi Original' pred” quia dic' quod ipſe 

idem. G. W..-per Low ilud appellat* ex: 
iſtit per nomen. Geo. Ward nuper. de\.Pa- 
roch? San#i Jacobi  Weſtm?: iz. Chmiran?. ' 
Midd” Ger', abi revera & in fatto infra 

Com? Midd? predift* et quedam Paroch? 

wvooar” & cog per nomen (Paroch' Sant: 

Jacobi infra Libertat' Weltm?) ſed in 

ecdem Com Midd' non habetur. mec die 
impetrac? breus Original” Apelli' predeet”* 

ſeu unquam habebatur aliqua'Parach Villa 
five locus cogn' © muncupat*. per nomen 

(Paroch* Santti Jacobi Weltny')) tantum 

front predit Eliz. per breve ſuum\ pred 
ſuperins ſuppon's Ex hoc ipſe idem G; parat? 

| eft 
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eft werificare, Unde pet' Fudic* de Brewvi 
all, aſi brews pred chſſetar,- oc. 
T %mobuog), by ind, Hey: Pollexfen. . 
-\R} \un\5 _ > Vx : DG Ward.. 
Et predic Fliz. O : (Demurred Gene: 
Tally: to the :Rleaiin Abatement)Brbec IOCORTES 
ere. rUnde: foo def ett n ſafficien 'reſponſi”in EOS 
regaEedem Elin. 1p am Oi ch. I 
ſees. ppadidi?nG: W.: de emi. "Be 


gut ric il ud, nt |.» hos 


WIL! m__ ont . "Crelwell edge ry \ 3>imnsHh 
i t DEG - ar a 
EE prevh . G We &c; oe coſſend PER NEE? 


(&e. "if argh yer) Ex your Save = 


cafſerar, Oe. \\ 2 L 3 :N 

my IT Lad Sam. Ward. 
NANO d 2:00 wat; d 
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Rs Debits «verſa þ B: d T: in Cond pred For nos diftin- | 


41 LH RIEKIREETY S * =" guiſhing the 
bxDefodie! quod in. Cons” \phedif? F ba- Vill there being 
£ ille'wocar' KB: or newer carum ſine 0 of ons 
Addifione:mec'-in Coxs: pfodit? unguan ha- rams _— 
bebatur tals Villa wocat' T. tantum prout ys jn di. 
pred. Quer” per breve ſuum preditt ſupe- tion. 

ris ſupporif;* Er: Fm Unde petit Tu- 
dicium de hreud illo, 
Er Quer' manutenet Gow. &c. Ideo xii. 


de __ Com, &c, per quor, &c. 


Robertus 
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For that the 
Defendant us 
named of ]. 
which 15 a 
place inF. 
and no Vill 
0 Hamlet, 
nor place extra 
Vil” & Ham- 
ler”. 


Pro non Com- 
moranc'. 


Pleas i in. \ ef barren 


ITO 9 


CFR W. bein Com funchert] ts- 


gp ep attach? fuit ad reſpondend” T; 


de placito quare Vs: & arms Clauſe. ipſe- 
Po IT Cn A. fregis, Oc. 
PS Þ 7 016 Yr 37K 4A 


"" Rawedie RAW, d: Eppin 93s Comtiiar 


pred; Husbandman; in propr perſoda ffi 


a: wad ipſe dienimpetrac. breve- are 
fait: \ OPT ans: Onxanverſans dad WilJam 

de Epping im: Cons. predst; o>uftrie avi 
perſons: ve /w-qulam pred. Tho. per nomen 
R. W. de J. tulit breve ſuum prediff, Et 
defend” vim Ownjur4 quandd, ren BY "dic? 
quod pred. Locus woe Ji\inpreditt” VI 
de Epping e## nulla Villa.opey @v\hav 
Hamlettas neque? locus extra Villam & 
Hamlettum, Et hoc paratus eſt verificare 
In quo Caſn idem R. in brevi predict no- 
minari-debuiſſer de pred. Pile de Epping, 


... Unde cum fic non nominatiur ſecundumifor. 

dm Satrth. de. (Coptninihor: 4 76 
27%; \Brewih' ſuper 4s proceſſwt. Warr 24 

Te! jacet inpmend. yu Fud cient 


* 


vi pred”, &c. ÞF © NIELS 
R bh WI) L 
Ws! ,» 


-S Qoer OS a 


mn 


Def. dic quod ioſe ti Hnmpaby as brevit 
predict” fuit Commorans & Converſans 
apud B. in Com” S. Abſque hoc quod ipſe 
unquam ſuit Commorans ſeu Converſans 
apud 


DD. 


D = 


hy wy 


*—— 


dQ, >  -q IF = 
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| apud B. preditt. prout per breve predic?” ſup- 


itur, ' Et boc, &c. Unde pet” Tudicium 
- 7 ok #P, Oc 7 ag] 


Quer moratur in Lege. Et Tudic' Quoil Reſyond' 
Def. reſpind' ulterins, > .-, ouſteragard. 


In Tranſgr apud R. & C. | 

Def. dic” quod Locus wocar” C. eff infra For that C. it 
pred. Vill? de R. Et parceÞ ejuſders VilÞ, parcel of the © 
Et hoc, &re. heh.  - - VP de KR 


3 Et Quer? denegat placitum prout Def. 


ſuperius allegavit, £2 hoc per”, &c. 


Et predit Johannes per M. P. Attorn® Fir that the 
ſuum wen & pet auditum.: pred. brevinns Plaintiff was | 
de Scire fac? werſus eum impetras?, "Et ei _ _ 
lguntur, &. Quibue left is O& anditts dem. 7 OS 
]. S.: pet' Zudicium de Brevibas il," Quia 
dic . quod. ipſe idem Jo. die emanac* pred? 
Brews de Scire Fac mon fuit Baronettys 
prot ' per brew predift ſuperins ſupporittur,,. 
Et bec. parat? eſt werificare, Unde ex qua 
vred. ]. S. per pred? primuns breve nomina- 
tur Miles & Baronettus, Idem }]. pet Tur 
dicium de brevibus, pred*, &c. .W 

| Edm. Saunders. 


\ 


Ere 
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Is Dtht, where _._ E}. predie?* 'Tentns dic; | Dnod predie 
the. Demandant petens eſt Miles, & fult die impetrac 
& made Knight. ; | 
breuyu predida? , unde ex quo idem petens 
: an. nominatar Miles in brevi pred, 
: dem Tenens pet” Fudiciuns de” brewvi ills, 
| C of 


Simile per Bar...” Et prediit . Tenens" dic”, Oued pred. J. F. 
on" a ; Puper- Vir, &-6: du: antequam diem ſun 
covment *.% claufiſſet extremum ſuit inſign? Miles — 
quondam vir1 5 ws, IR 
Gai. Et hoc, &c. Unde pet Fudiciums de brevi. 

pred, recs Et O er" boe rien dedic% per 
quod brewe-cafſetar.- \ | 


Defendant +> *: Et" prediceF./W.S.” in propr - perſona "ſus 
pleads," that '" tiew', Et dic::quud ipſe eft *eaderm perſena 
be 1 miſnamed yer ſas © guam<'preditt* © Quer tulit breve 
in 168 FTW." (as preditt*<per- nomen-W. S. Er defend. 
Vir. injur'.qumndo, &c. Et dic',” Quod 
ipſe: wbeatur: vcogrioſcitur per nomen W. 
S$pechell'; &+ ow per - nomen-W. Speciell 
prout-iper \ brewe: pred? fupponitur's \Et bot 
parat' eſt .werificure, Unds pet? Fudic' dt 
breve pred pefragn tO 


Rep!' adinde. Et predict Queer? dic', Quod breve ſuum 
predift”. ratione.' preallegat caſſari no 
debet , Quia dic quod pred” W. Spechiell 
gui modo comparet, &c. eſt eadem per 
ſona werſwus quam ipſe tulit breve ſuum 
prediff & wocatur &. cognoſcitur , tam 
per nomen W. Spechell , quam per nomen 

W. Spe- 


Pleas in Abatement. | 29 9 
-W. Speciell, Er hoc pet” quod inquiratur 
per Patriam, Et predia” W.Spechell gr: 
in brevi pred” nominatur W. Speciell, /5- 


kv milit”, & Co Fa 


4. Ef predict? E. & quedam FE. Us' ejws x, hat th, 
.in prop* perſon” ſus wen, Er dic', quod Wife of the 
. predict F. per Vic Com pred? ſummon” Defendant s 


ſuit per nomen A. Ux' ejuſdem E. prout ſnamed. 


-per breve pred ſupponitur , Et hoc, &*c. 


Unde ex quo pred” E. in brevi predi#? 
ſuperius Spec \ nominatur A. & non E. 
iidem E. &- E. pet” Tudicium de brevi 
io, & C 


Et predi&®” tenens per A. B. Attorn ſuum rw that the- 
wenit & dic, quod ubi per breve pred” Name of the 
ſupponitur Meſſ. & Shopas predift dat Wife » put 
fuiſſe \prefat?  Agnete filie Johannis: #n _ = Hu. 
liberum Maritagium cum pred” Willielmo Oe: 
flio' Richardi faciend” per idem breve 
dicenſum de. ipſis Agnete &* Willielmo 
auteponend' nomen Uxors ante nomen 
viri ubi per formam,&c. nomen wir ante- 
ponere debuit. nom Uxorgs per quod pro. 

- qc forme.. petit Fudicium de brevi, 


C. 


Et predifi' Quer? non dedicendo Excep- Plaintiff pur- 
tronem. pred”. ex ' cauſa illa , & alizs in chaſes another 
brevi pred... content pet? Licentiam que- #Frit t5-— 
rendi; melins breve, Et habuit, &*c, Ideo 
Conſ. eft quod predift? Quer? mhil capiat 

ES per 
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| per breue ſnum pred', Set fit in Miſertcir- 
dia pro falſo clamore [uo, &c. 


Fer that the AT. Et predifP E. per A. B. Attorr” ſuum 
Defendant was en &* pet? Fudicium de Bill pred, Dia 
xy ried at Ai quod ipſa tempure exhibition? Bille pred 
je fy ey w . + fuit cooperta de quodam' CB: Viro ſud, qui 
 exhi- . EO 
bired, \  gquidem C. B. adbuc ſuperſtes, & in plena 
'—_  wita exiſtit, Videlicet. apud F. in Con? M. 
Unde ex quo. pred” C. non nominatur in 
Billa pred' eadem E. pet' Tudicium de Billa 
pred', Et quod Billa ill' caſſetur, &c. 


For that the A. Et pred" Def. per AB. Attorw ſuum 
Defendant was ven” & defend” vim & injur? quando, Oc. 
Married at the Et pet?  Fudicium de brews illo, Qnia dic 
Day of *e quod ipſa eadem Def. die impetrac? brevts 
Writ. - Orioinal” i 9.4 1. 26 it d 
| rigina _ Quer' pred. cooperta fuit de 
quodam J, W. Viro ſuo, widelicet apud W. 

pred?, Er boc-parar' eſt werificare , Unge 

ex quo idem J. W. non nominatur in brevs 

pred' eadem Def. pet? Fudicium de brevi 


ello, &c. 


Rep?” and Iſs Et predic 'T. dic?, quod breve ſun 
rhereon. pred” ratione preallegat' oaſſars non debet, 
quia dic”, Quod eadem D. die impetrac” bre- 

vis Original” ipſins T. [cilicet (tali die & 

Lfnno) non ceoperta fuit de/pred. W.Viro 

ſuo, prout pre D. ſuperius allegavit , Et 

\boe pet” quod inquiratur per Pairiam , Et 

pred. D. ſimilit, &c: | 2 

| p 


Pleas in Abatement. 


# Et ed? Def..-per A. B. Artorr? ſunns For omitting a 
ven” & dic, qued in brevi predi® Quer? #14 in the 
fatta eft omiſſio bujus diftionis (Per) im? 


ofos ].H. &- IM. per quod breve predic 
edtivum & inſufficiens eſt in fe, Unde 
per” Fudicium de brevi illo, &c. © 
Et quit Except pred" Juſtice hic per in- 
Spe#ionem ejuſdem brevis manifeſts eft & 
vera. Ideo Conf. eff quod pred. Quer” nichil 
capiat per breve fuum pred” , Set fit in 
 Miſericordia pro-falſo clamore, &e. 


In Debito pro Adminiftrat”, &c. 


Def. per? Fudiciums de breviy quia dic, Simile, 


quod in pred” Liter Official” pred conti- 
netur quod . Adminiſtrac' omnium bonorum 
&- Catallorum W. C. alias P: upud Lon- 
don? prefat”, * Quer* commiſſa fuit , Et in 
brevi pred ſit emiſſio- de pred? werbs (alias 
P.) per quod breve pred? non expreſſat quin 
_=_ W. in brevi preditP nominat* & pred? 

. in pred? Liter nominat* diverſe poſ- 
ſunt < perſone, Unde petit Fudic? de bre- 
vipred', &c. 

Et quis pred' Quer exceptionem pred. 
(que per inſpefionem & colleftionem Bre- 
vis & Literarum pred. Cur hic fats bi- 
auet) non dedic Ideo Conf. eft, Quod pred 
Quer* nichil capiat per breve ſuum pred”, 
Set (it in Miſericordia pro falſo clamore ſus, 
Er quod pred” Def. eat inde fine die, &c. 


V 2 Et 
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For falle and 
encongrueus 
Lats. . 


Property in 4. 


Strange. 


; ven, eF. 
Et per\ Fudic' de pred” «Brevi, 'Quia dich, 


Pleas in- Abatement. 


Er ſuper hoe wiſts per Cur tam Brevi 
quam Teffamemnt? pred: ditt2. Exceptio com- 
pert) ef. tera, Ideo Conf: ft, £9, 7D 7 

In. Ca oe. In reſſu ad Condens Le- 
gem”T enens.per. Quod breve cuſſetur eu ” 
lt Loting O& Ca Jar Foes EE) BYE 


Et in Paunedac rows daffetur goo fall 
Latino, videlicet, Et que poſt mortem pre- 
difti T.# A. Whereas -it ſhould have 
been, Pofi mortem predittorum.. T. & A. 
GC, 


Et Fon " E.T. per. A: B. Auorw? > 
Tr vim x inſur\ quando,” Ore. 


Quod'-propriet as predift* trium VFaccarutmn"in 
Narr' pred? [uperius ſpec*\\preditto tempore, 


9uo, &c, fuit. cuidaws. QC, Dr) Abſque hoe, 


Quad proprietas illaranm Vaccurum-. codes 
rempore, qua, &rc. fuit - prefat?, 'E.. PF. prout 
per breve pred”. ſuperius ſupponitux', Et hoc 
parge. et Verificere, Linde. "__ Fudie*. de 


T_ io, Cc. BY 
North verſus Wildmnans: 4 Re plevin , 
Quare. cepit aweria;, 1 


Detendant. pleads , che. property ol 

the Goods were in him,.and-:not. in 

the Plaintiff. .H. Pollexfen, 

Plainritf demurs, becaule it olight to 

be pleaged in Abatement.s. - | 
E, Saunders. 

Def. 


= w—C_ucesa wvw=& or (ef ww 


" OS | 


Pleir in Abatetient. Ga 


Def. yung in morac', Et Tydic' pro De _ 

oe" Jt io, pleadeg rfl way. f. : 

By predic” B. ef 'C'D.- "Arrorm FR That one of the 

Ven?;- F} dctt, Ouod  tpſe” in nfle Calp? Defendants 

Me Tranſgr? rid? prout pred” Ouez  apirins 6 died before the 
verſus eum Refi pro Placito Ind. Quod "_ 

fred A. "tn Def rpoYtum e & obiit. ante 

drew Smpetrac* brevis Predif, Ouer” pred'; | 

videlicet,” — NE ak Corr? She. bw 

Parar, eff wgrficare , Unde LY Fade .de 

bbw pred; Trio: Dt ens , 5vo011 

YES! " (:1 TOOND ACT." $ ; 
Et red? Quer” dic”, I" Ws m—_— And. Iſue 

EP atione' prebleg ar cbr} ro wn | on _ 

"*h adit, quot He? K , ie im Peetar” pres © LO "0 
Fred, > {le an Je > > thi: 0D. 

Juptsſtes't i». plewa- vita 4 fig A. 

PredSs 1 nor rortuns prout r prea D | 

rius allegavit , Et hoc per Toandd* aka 4 " 

per Patriam Ge. 


KJ) 


i. 


_ 


Et predifÞ A.B. per C.D. Attorn' ſuum That the Plain- 
ven & defend” vim & injur' quando, &c. tif died after 
Et dic, quod poſt nl? Continuationem brevis = ined 
pred”, ſcilicet xv. Hill. alt” preterit” de qua ns 
proceſſirs fuit continuat? hic uſque ad hunc 
diem, ſcilicet xv.Palch.& ante hanc _— 
den.Paſch. pred” Quer” mortuzs eft,Vid 1141 

ud Rin Com' S, Et hoc parat* eft veri- 

#4 care, Unde pet Fudic de brevi illoytc. 


PF-3 Et 


"2 
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RepÞ and Iſſues Br preditt? drtore? pred. Quer' nomine 
& pro ipſo J.D. Magsſtro ſuo dic, Ouod 

 breve (uum pred. ratione preallegar' caſſari 

. wor} debet, quia dic, Luod iders ]. D:. ſu- 

perftes. off & in plena vita exiſtit, wit, 

4p (&c.) & non mortiues prout predifÞ. . 

Ft ſos alle ph Sy hoe pro. coders þ. 

> p08. quod Bquiratur For. Par 

_ E: pred. Def. fonjs "iy <  IE 


' Trover and Cone fon: for F iſh, by 
Tenants in Common, one of them may 
v2 wan ©. Tay, Piſces ſwos, Oc. 10 fu wa an 
het foal be And. if the Defendant | leads hot 
intended after Abatement. after a V what rm 
Hatmes. be intended perſhall be; as.in Free-Fi 
ing.one may ſay, Piſces ſuos, it may-be 
Pt e' had themin. 2 egg 
ot ig-the River. ©... | 1 1. 


o q T £2 
. > Ly bo - p : , J 
B. Pollexfen. 
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it : 
, _.CHAP. VII. 


Concerning - Iſues, Trials; Perdias, 
' Judgments, Writs of Error, &c. 


FF! Very 'Pjea, that a man pleadeth, ,,; 2 
| ihe 'to be T rlable "Gtherwiſe = the Iffee. 
the Cauſe can receive no End, Co. Lit. 
202, BA 

' Every Iſſue is to be'joyn'd in ſuch,, , 
a Court that hath power to Try it, 0-3, que ought 
therwiſe the Iflue is not well joyned, be joyn'd. 
Pratt. Rep. 165. 4} , RO 

For if the, Cauſe cannot be Fried, - 

' "the Tffue is fruitleſs. ' - - 

Every Iffue on he to be. joyr'd UPON How and upon 
the molt Material thing in the'Cauſe de- what i ought 
pending”, That all the'Matter in que- * 9 j9n'4. 
ſtion between the parties may be cried : 

For elfe' the Trial will” prove to little 

purpoſe, Idem:p. 176. | 

If art Hye he once' joyn'd 'between bout waiving 
the Parties ; this Iſſue cannot after- the 1ſhe. 
wards be waived , except both Parties _ 

do confent unto it, although the Iſſue 

is but'in Paper, and not Ingrolſed in 
Parchment, Idim #:d. - oo 

Afﬀeer Special 1fſue joyn'd, the Par- 
ties cannot- waive it and plead General 
Hue, without motion in Court, 1 Keb. 

225. Þ 


V 4. An 
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1,,material 


Iſſue joyu'd.* 


Rules for Verdias,Iſues,&c: 


An Immaterial Iſſue joyn'd, that will 
not bring the Matter in queſtion to be 
tried, is not helped after Verdict by the 
Statute of Feofails ; but there muſt be a 


 Repleader ; :for this is: Matter of Sub- 


ſtance. - I EK; 


_ .- For if there was no Ifſue, there could 


| Ieſufftient 
Plea,1ſus,and 
per at. 


\ Wy 


17 Plea, Iſa, 
Bud Perdid, 


General Iſſue 


fo what it ye- 


ferrath,&t. - 


be no Verdict, and ſo-it is, as if 
nothing were done in the. Cauſe. 

Pra&.Reg.167,241, 245. 
But if an Iſſue be not well joyned , it 
_ ts helped. Idem p.191. | 


If the Defendant plead an Inſufficient 
Plea, and there is-a good Iflue Joyn'd 
'upon that Plea, and a Verdid given 


- upon that.: Iſſue -for . the. Defendant ; 


3 : 1 


the Plaintiff. ſhall not afterwards take 


: advantage of: the Inſufficiency.. of the 


Plea. . For, it. was his own fault to joyn 
Iſſue upon, it, when, he might have de- 
murr'd upon it. Idem p.235: © -. - 

. Soif one. plead an ill Plea and, the 
Plaintiff. joyns Ifſue uponthis Plea'z and 
a Verdi&, is thereupon found for the 


Plainciif; che Defendant ſhall, not after: | 


wards , take advantage..of .his own: ill 
Plea, to avoid the Plaimtiff's.. Verdict; 
dem v.2 39. | | 


» 


\ Anliſug, being taken generally, refer- 


EE 4 + 


reth to the Cqunt, and not to. the Writ. | 


TE£6.3-34. ** 
| Gene. 


ena! LY 4  H———— 
, 


F 


\ 
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- General Iſſue is, when ?cis left to the 
Jury,Whether the Defendant hath done 
any ſuch thing as the Plaintiff layeth 
c0 oy charge: \ Kitch. VRP Do&8. & Stud. 
15 | 
'A Special Iſne muſt.be taken in one Ypecial I/iue, 
certain material Point , which may be #9» * be 
beſt underſtood, and belt tried,: 20 Ea T— 
31. 2%:E4:4.28. 
Special Ie is, when Special Matter 
boing alledged by the Defendant for 
his defence, both the parties Joyn here: _ 
UPON, . L 
See New Book of Entries ve 


An Iſſue ſhall not be onto upon Vo Iiue wpon 
a Negative-Pregnant,, which implieth Negarive 
another ſufficient Macter,but. chat which? 751m 


15; Pn «nd. funple.. 21 wi &9- e. 16 Eg 


An Ie. onn vpn. an Abjque hs, Iſſue upon 
ought to-have an Affirmative atter it. . -. 1r9ver/e. 
Two Afﬀirmatives ſhall not make an 
Iſſue, unleſs ic be leſt the lflue ſhould.-not 
be tried... Dyer 253+ 22.1.6, {ge 21H, 
$57 9e 5 ena nnhn EC DU = 


Some ' Ifſues-; be goo pon, Matter Iſſue joyn'd 
Afﬀirmatiye and Negative.,”: albeit the :hough mor 
Affirmative and Negacive be. not inf) 
precife: Words ; as in Debt upon a Leaſe 
' for Years. 


The 
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The Defendant- pleads, That the 
Plaintiff had nothing at che time of the 
Leafe made. - 

The Plaintiff replies , That he was 
(eifed i in Fee, 8c. 


- This'is 4 good Tffue, 2 H. 7. 4. 5H, 


.. | 7-12, 2.6 HS. in Formedon.”" 

bat ba An Affirmative on the one part, and 

wake a good A Negat) ive on the other part; although 

- Wie it-be 

2 good Iſſhe:- * 

For an ;mplied Negative doth deny 

what is affirtned, although not 
plainly as+an = expreſs Negaive, s 
TE: Reg. 165, | 


py 1 [There be Negative Plies, ah” be 
Ln of themſelves, whereunto the De- 


Rel, mandant of Plaintitf cannot reply., no 


more than to a General Iſſue. 
Thet 16} Fog As if the Tenant do Vouch, and De- 
chee hadme- Inardane- Counterplead--,: That | the 


thing, Oc. Vorichee, ' or any of- his Anceſtors had 


thing, &c. whereof he might make 
a-Feoffment, he ſhall conclude, Er hoc 
petit quod inquiratur per Pairiam, Et-pred. 
Temens ſimilit.. aan 
Soin a Fine pleaded by the ant 
noe the Pr &©. The: Defrandant may Yay » od 


: nothing, partes Fins nibil babuermif, Et hoc petit, 
4 &c. * 


And 


tag implied Negative, « do make | 


, 
| 


do Moni 


—»© $02: 253204 .. 


Swn  QSDSDt QYy20%ﬀkq 


- 
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And ſo-in a, Writ .of Dower, the 
Tenant ipleads Ne \ungques '[ciſs. que 
Dower, Et de hoc you Je, oc. 22 Hi6.57, 
$9.3. 7- a - 12,4 13. 

Where :the Hue is jaynedof the part Ju on the 
of the Defendant., the: Entry is, | Er de Defeudont' rs 
koe powit:; ſe. ſuper Patriat : A if | it be 7-77. 

& thapart of the Plaintiff, che Enery {Yue # the 

is, EF. hoe petit-.qued inquirdtur _ Pa- a, 9 ; 

triam, 2.6 H.S. 3. Dyer 252. © | 

.!}Nete.a Diverſity ;, where he Ive Iſſue to the 

tkeb/goeth- tothe point of the. Writ poize of the © 

or Action, there Mod: & fermis ae but Writ, @c 
yards.aof . Form. 

* Vac otherwiſe it is when: a Callareral 
Point ih pleading is traverſed: 

j:-1As: if. a Peottment: be. allodged , by Modo & forms, 
rt this is: Traverlied Adodo & 9-4 when material, 
ma, and it is:found: the- Feoffmenc of 25% v9 
ane; there Moda: farma.is material. 

So if a Feoffment be pleaded: by Collateral Iſſue 
Deed, and it is T'raverſed Ab/qze hoc . 
qhod-Broffawir -: mito -:&- (forma; upon 
this Collateral Iſis Meds 5 faurma are 
-58 __ Seintial', as a7; Jury: «paper a 

eoltment without Deed,s H.6.1.40 £4. 

3:35:21 Ed. 3-4, 24. F.N.B. xengied. 7 

34: H-8. Aſus Bro: 80. 10 E. 4. 2 \/1'E 

FR 

| "0 Co, Lit Seat 483, 484 


off Ve Here 


399 


when but 
Ferm,&c, 


Matter of 


Ifut found.” 


Tape. 


ErES 4 0 


Modo & forma, © 


Rules for Ines, Verdifts,&c.. 
 Here'is another Diverſity to: be *ob- 
ferved, 'That-albeit* = Hue-be'npon 


2 Collateral -Point';" yer, if by finding 
of part of the. Ie: it ſhall -2ppear to 


., the-Court, thar no fuck 'Adtion tiethifor 
: the Plaintiff, no more. than if the whiole 
bad: been found ; there Modo &* fotma 
'+ © '-arer but: words: of: Form. -<C9; Lifei3bid6 
$0. E: 437 8K. I< —_—_ & 2D Bah F- 
| "Maribr. cap. 3-5 7 


If the Matter of the Iſis be: flaund, 


; "5s: ſufficiens : -and this: Rufe=holds its 
: Cciminal: Cates. 9 "Rh 7.13415 Hoyta gs 


8 Ed.z. 70. 8 AS. auprYy 39. Pl, Con 3 
10T::Dyer 115,116. 28 Aſſ.48: 
The Leſſee: Covenants with the Licf 


- ſof, hot to cut. down any Trees ;-and 
No binds) himſelf ina.1Bond-'of gol. for! 


performance of iCovenames. it bis 
>!The:.; Leliſee ts * * Jown 3 Ten 
; Trees: ;. 20 
, "The Leſſor bringtan A&ion of 


upon the Bond;and afligneth far ror 
Thatthe * Leſſee- cut down. '20/&Drees: 
Whereupon Iflue isjoyn'd; and'theJu 
fad that the Leſſes turdown x'O4 47) 
Judgment ſhall . he .:given:. for: the 
Plaintiff; for. fufficient- Matter of the 
Iue is folind for the Plaintiff. % I 


A . wp 
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See Bro. Iſue $0. in the Middle. 


When 
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'/When the Place is Material,the Point Pace materia} 
in Iſſue cannot be found in another — ry 
Place : Where the Place is inamed but 2 % found: 
tor conformity, Afﬀers may be found in 

another” County : - Alſo in a General 

Ifſue, 'the Jury ſhall find all material 

Local things in another County. ' 


The Jury by a Mean: ſhall try Local #7 *e Jury 
things in another County ; as a Re- xt by # 
Jeaſe in'a'Foreign County , and aflels 
Damages for the- Profits of the Land 
11-another County : But in Caſe of Fe- 
lony the. Trial ſhall -be where the Of- 
fence-was done : A thing done beyond 
the Sea ſhall be cried here , if the foun- 
dation of. the Action be here. 6 Co. 46. 

Dowdale's Caſe - 20 Eliz. Dyer 171. 

19 Hen.6.:4.6.-' 28 H. 8: Dyer 29. 12 H. 

0.I. | 
'Yet-theiPlea ought not to be made 1/ic upon Tron 

part of-the Lijue: in'a Tranſitory Acti- {tory Aion. 

ON: 3/2570 $1. i. 44t7 722 TA | 

- For: the: Place is not Material , as'it 

is in a Real and Mixt Action. Pratt. 

| Reg .167. | ken 
Except, as before; inthe Caſe of Ofh- 

cots,356 -ihllh ihetthe3 5 (> 

If «there be two Ifſues joyn'd in one Two fre 
Cauſe,and one of them is a good lus, joyn's, ore 
and well joyn'd ; and the other is not 894, ##t orver 
| a good Iflve, bur ill joyn'd ; and upon ain 
| Trial of the Cauſe entire Damages are 
given 
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- given upon. both the Iſſues ; this js erro. 
neous. 
For here are Damages given for-'a 
Matter which is not rightly tried, 
for want of joyning a good [fue to 
| Eo. it in queſtion, et ape 1 
A Judgment may. be Entred as to one 
fs og = port f an Iſſue, = a Nolle profequi to 
proſequi to 'another part of the ſame lfiue: -, 
part, + But this is only where the 1fſue may 
| be divided, Pra&. Reg. 166. 
Demurrer » Where there is a Demurrer to part 
part, Trial rz of an Ifſue, and: the other pare of; it 
part.  Temains. to be. tryed by a Jury ,- the 
Trial of it may- be either after ,. or 
before the Arguing, of the -Demurrer, 
at the..Ele&tion: of .the Plaintiff; For 
the Demurrer and - the Iflue have no 
' dependency. one upon the other,. Idew 
ibid. 
Iſſue to be tries By the Rules of-the Court; -3f: the 


by Proviſo, Plaintiff -will not try his, Wiue after x | 


when, joynd, in ſuch time as he ought by 
J - the Courſe of the Court to do;; the De- 


tengdant may try it by Prowjſo z. if he 


will, Ile 166. 
How the Iſſue In joyning Iflue upon Penal Statutes 
muſt be joyu'd Oui tam, the Defendant muſt ſay, No 
on Penal Sta* Jbet ditto Domino Regi & pred']. qui tam 
mm &«. otherwiſe itis ill, Hob. 328. 


Maw FA ey 


=o nf 1-23- 


Rales for Iſſues, Yerdifs,&c. 


An Argument, where the Defendants 
' may either ſave to themſelves the 
benefit of Defence, upon the General 
Tfjue, or plead the Special Matter in 

 Fufſtification. | 


A Man is allowable in two Cafes to 
plead _—_— , whers he may plead 
the General live, and give the Special 
Matter in Evidence. 

Firfſt;, When a Defendant by his 
Plea doth admit ſome colour of 
Action to be in the Plaintiff; bur 
ſheweth ſome Special Matter of 
Fact to avoid it. 

Secondly, Where a man pleads Mat- 

' ter of Law, which admits the Fact, 
but is not proper for a Jury. 

As to the firit, ſee ro Co. $8. Dr. 
Leifield's Caſe; yet there ir was ſaid to 


- be an ill Plea, for that Reaſon of not 


ſetting forth the Letters Patents : But if 
he comes and ſays C.' ſeiſed in Fee 
made a4 Leaſe to B. for Life, and after 


| to A. for Life; and B. 'made a Leaſe 


for Years co D. determinable upon his 
Life. ' B. dies, 4. enters; D. brings 
Treſpaſs, and allows a good Title and 
Cauſe of Aftion in D. If it were not 
for this ſufficient Matter, in ſuch a Caſe 
the Plea is gaod. , 
t 


/ 


Rules for Iſſues, Verdifs,&c. 


It is not indeed a good Title againſt : 


A: becauſe that I ſhew the Title of z, 
( on whoſe Title D's Title doth de- 
pend) is determin'd ; and my, Right 
and Title avoids his. Yer this might 
have been given in Evidence upon the 
General Iflue ; but in regard he gives 
Colour to the Plaintiffs Action 5 in that 


| 


Caſe it is a good Plea, and not demur- | -. 


rable to, as amounting to'the, General | 
Ifſue. 

This is in Caſe of an expreſs Colour : 
'For there is Colour expreſs, and _ 
implied. 

Implied : As if. a Man. brings an 
Attion of Treſpaſs for taking ,away ſo 
many Sheaves of Corn: 'The: Deten- 
dant comes and Juftifies, and ſays, I was 
Parſon or Recor, and thefe Sheaves 
were ſet out for Tithes, and -I-came 
and took them. Here needs no former 
Colour be given , but a very good Co- 
lour of Action /is implied; for he ad- 


mits the. Sheaves of Corp - were the | 


| Plaintiffs, and in his pollefſion 3* -but 
now he ſets forth a Right in. the De 
fendant to have them, and take = Sn 
The Plaintiff had a Right againſt all 
the World, but him , and againſt him 
200, if he had not ſucha Mig gravel 
kr forth. 


| Pe) 


| 


aS ah DS 1 {+ tn. © and ati 


as Lands a> wo Oh rnd wed / 


| 


. "Matter Specially, as that he 


Rules. for Iſſnes,Yerdifts,&c. 

5 And fo in the Common Caſe of 

Maintenance (9 H.6. fo. 64) nothing 

'15 more common , than to plead the 
G;d-it for 

his Fee , or as a' Relation of the'Party 


'that ſued , or as a Party- that had.In- 


tereſt, though no doubt but upon-Ne 
Maintena tpas pleaded , the Defendant 
may give it in Evidence. - ' ff 
And ſo are the Precedents, Ra#. 
Entry. fo. 429. & Brook Tit. Maintenance 
? 1/5 or | : 
Next, when there is a Matter of Law 
pleaded, that is not proper for a Jury 
then, though it amount to a Not Guilty, 
or the General Iſſue ; yet there cannot, 
for that Cauſe, be a Demurrer to the 
Plea: And the Reaſon is, becauſe that 
were to perplex the Jury with many 
Queſtions and Inquiries, and. intricate 
the Cauſe, which the Law is againſt. 
." A Releaſe is a Bar in Law, yet may 
be given in Evidence ; it may be 
pleaded without giving any formal 
Colour , for that it implietk, the. 
Plaintiff might have his Action elle ; 
and the Defendant need not intruſt a 
Jury with a Matter of Law, but refer it 
ro the Conſideration of the Court. 
See Leyfield*s Cale. 
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So in an Aion of Treſpaſs or Tro- 
ver, for takin} away Goods ; the De- 
fendant pleads, He bought them in Market 
Overt. This is a good Plea, becauſe it 
acknowlegeth , that; the Plaintiff had 
a good Cauſe of Action ;, If it had not 
been for the Properties, being by A& of 
Law alter'd and veſted in theDefendant. 

And a Diſcharge in Law from the 
Acton, , is moſt natural and proper to 
lay before the Court, and repreſent it 
as a Matter of Law, and not to leave it 
to Lay Gents, to inquire of. 


. See ſome Authorities in Point, 21 E. 
_ 3+ fo:19. for Conſpiracy, jultifieth as 
- at Inditor; yet upon Nos Gailey, 
.this in. Evidence. would haye dil- 

-: Charged him. '-..; | :- . _. 


20-27 Aſſ;pl.12, ##2.600.pl:828., Var 
rell verſus Wilſon. A Demurrer, becauſe 
it- amounted- to Not Guilty ;| for the 
probable Cauſe was the Giſt of the 
AdQion, and that anſwer'd the doing it 
without probable: Cauſe, and yet held 
good Plea and Jafftification. 434, 

So 3 Cro. 871. they onght to have the 
Protection of the Law for what they 
do according to Law , and the Law 
juſtifierh them in what they did. 


So 


_ 


Rules for Ines Yerdiits,Sc. 


' DO 3: Cre, goo. it was held a g00d Chambers 
Plea, though it amounts to the General verſus Taylor. 


Iſle. 


SO 2 Cro. 130. in Error, alledged the Marham wer- 
Plea not good ; but it was held good/*: Peſcod. 


Juſtification, and Plea and Judgment 
affirmed. 
| So Kelway's Rep.fo. $1. atid Dyer 385. 
he juſtified Specially, though he might 
have pleaded Wor Guilty, and the Spe- 
cial Matter would have etch'd him off: 
' But he would ſet forth his Legal Juſtifi- 
cation 1n his Plea, that he was under 
- the Protection of the Law ; and it was 
held to be ſufficient. So 
See Bridg.to.130. RaſkEntr.133.Tit. 
Conſpiracy, a Special Plea. 


T have plainly ſhewn from all theſe 
Authorities, where the Defendants 
have Matter in Law to defend them- 
ſelves by , from the Plaintiff's Action, 
_ they may either ſave to themſelves the - 
| benefit of that Defence upon the Ge- 
neral Iſſue, or plead the Special Matter, 
and it ſhall be a good Juſtification in 
Law. | 


' "This was part of an Argument by 
Mr. Holt.,in the Caſe of the Earl of Mac- 
clesfield againſt Starkey & al' Gentle- 
men of the Grand Jury for the County 
of Cheſter z made to an Objection, 
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Fer iff. 


Judgments, 


Rules for Iſſues Verdifs,&c. 


That the Plea amounted tothe General | 
Iflue. 


And thus 1 have given you che Rules 


_ from: the Declaration to the Iſſue , with 
ſeveral other things, not improper for | 


this Treatiſe. 
The next things that follow in courſe 
are Trials, Verdi&s,&c. But theſe being 


not immediately to our purpoſe. of | 
 Pleading , and treated of ar large in 
- particular Books, I ſhall not infilt 1 » th 


them, buc only Pong. out whetr t 
are at large. 
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Concerning Trials, Verdifts,Fudgments, and 


Writs Us Error. 


"Concerning Trials and Verdi&s, there 
is 2 Learned Treatife for that purpoſe, 
named Trials per Pas. 

See allo much more in Proftical Re- 


giſter, from p.308 to 318,and from 3 34 


TO 340. 


Touching 7udgments in many Adtions, 
ſee Survey of the Law ungler the proper 
Titles. 

See Prattical Regiſter , from p. 168 to 

184. 

_ See alſo Townſend's two Books. of 
Tudgments, 


And 


] 
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Rules fer Ines Yerdis,&c. 309 


And Note, its ſaid, That when Judg- 7u9gmen 
ment is given for Security to ſtay a 2% for 
Trial, . if the Party dye before Iiſue !7” Fo flay 
tried, Judgment can never be given on ; 
it, 1 Keb. $36. - 

It 'was Ordered about Michaelmaſs Warrant of 


| Term,.2 Fac. 2. Thatif one be under 4/0710 given 


- 2 | | to confeſs a 
Arreſt, and gives Warrant of Attorney Judgment, m0 


to Confeſs a Judgment, and no Attorney .;:;0ey being 
then preſent, the. Court of Kings-Bench preſenr. 


| will fet the Judgment aſide. 


And Note alſo, The Court will never ;,,,,,.,- zy 
luffer any Judgment by Confeftion, to confeſſion, 
be Entred after the Continuance-Day when to be 
of the ſame Term of 'the Acknow- Ee. 
ledgment ; nor by Nibil dicit , Non ſum 
Informatis, or otherwile. 2 Keb.80. 

And by the Statute of 29 Car.2. Every From what | 
Judgment ſhall be ſigned with the Day time - 7udg- 
of the Month and the Year , in which ** /þ-# % 
ſuch Judgment was Signed , and the © 
Day of the Month and Year are to be 
Entred on the Margen of the Plea- 

Roll; and they ſhall be accounted 
Judgments but from that Day wherein 


| they were ſo Signed, and not from the” 
| Firſt Day of the Term, as formerly 


was uſed. And the like Rule is for 
Recognizances. OO 
For the Suing forth Execution , ſee zyecurion 


Compleat Solicitor 173,174,175,176. ſud. 
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Concerning Errors: 

1. In what Court it ſhall be Addreſſed. 

2. Who fhall have the-Writ. 

3- For the Proceſs,&c. 

4. For Aſſignment of Errors,by whom, 
at what time , upon what Record, 
and of what things. 

gs. For the Bar in Error. 

6. For the Judgment in Error,&c. 

| See Survey of the Law, from p. 365 
to P.40r. | | 

See allo Prefical RegiFter , from pag, 

126. top.133. 
See likewiſe Compleat Solicit. p. 251, 
252,25 332 545EF 5zEF 0. 
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conclude in Abatement, ibid. 
In Abatement, the Defendant ought to 
. give the Plaintiff a better Writ , =_ 


Cauſes of Abatement, and ſeveral = 

cedents, - 275 
For Variance between the Writ and 
_ Regiſter, 276 
"Alier,  tb.& 277 
For Variance between the Writ and 

Declaration, ibid. 
Aliter, | 278 
For Variance between the Writ and 

Specialty, ibid 
Aliter after Oyer, 279 


For Variance between the Writ and 
Teſtament, 
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Judgment for Infufficiency of the Ori- 


inal. 280 | 
For Variance between the Original and 

Specialty ST 
The like after Oyer }. ibid. 


For Variance int? 'QuereP & Narr 282 
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and:the ſame Bill -- #.- ibid. 
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ſeveral Treſpaſles , depending upon 


two ſeveral Titles in one and the 


ſame Bill | 283 
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' In Account © ibid. 

For Miſnaming the Pariſh 284. 


For not diſtinguiſhing the Vil 285 
For that the Defendant is named of 
* F: whichis no Place, Vill, or Ham- 


let,&c. ''- 286 
For Now Commorancy ibid. 
For that C. is parcel of the Vill of W 

| 287 
For that the Plaintiff was no Baronet, 
 butonly Knight | ibid. 
For that the, Tenant in Dower is not 
- named MP ons 288 
For that the Defendant is Miſnamed in 
_ the Writ ang © 
For that the Defendant's Wite 1 is Mil- 


* named . 289 
For that the Name of the Wife is put 
Os the Husband's Name ibid. 
For 
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© the time of the Bill” | 
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For that the Property was in a Stranger, 


" andnot in the Plaintiff ibid. 
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Rep! and Iſſue 294 
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_-tbid, 
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Acts and Statutes pleaded _ I55 
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Actions Local and Tranfitory 6 ibid. 
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Action for Rent . ib. 
Action by a Deviſee _ 28 
Acionof Eje&ment © bid. 
Actions of Trover "ih 
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ibi 
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Joyning of Perſons in Actions 4-2 
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By Executors,6CCc. -  32437,46 
By Tenants in Common, 46 
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The Rule of this 47 
Accord and Satisfaction 229,23 44 
| 261 
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Plene Adrminiſtravit _ (7 
Advantages taken or ſlipt 61, 104, 196, 
II7,136,160,259 
Agreement, that the Defendant ſhould 
put in his Cattel 259,260 
Alien 163 
Allegation general, where ycis ſufficient * 
I 00 


Allegation by way of Inducement ibid. 
Ambiguities that grow by References 


156 
Annuity pleaded | 245 
Ancient Demeſne 66 
Apprentice IGT 
Appeal 163 
Arbitrament 229 
Aſſumpfit, againſt whom | 9 
Aſſumpſit, when grounded on a former 
Debt | Io 
— —when upon an Indebitetns ibid. 
Aſſumpſit in Conſideration. of Farbear- | 


ance ' ibid. | 
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Affurnpſit ſur Aſſumpſit ibid. 
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Averment of particular Eſtates,&c. 102 
Averment againſt Statutes 1023 
Averment againſt the Condition of a 
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A Learned Argument about rom 
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Avowry 164 
Andita Querela 3548 
Anuter Ation dependent 2.64, 


Authority muſt be purſned,&c 101,18 3 
Authorities in Caſe and 4ſſumpſit 21,22 
Aid Prayer 118,161 
Award. | 161 
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Bar not anſwering the Declaration 224. 
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the Judgment ſhall be | 198 
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Bar may help Faults in 77506 Declaration, 
SD 250 
Bar inſufficient | 265 
Bar in Account, . 225 
Barin Caſe and Aſſumpſit 2.26 
Bar-in Covenant 228 
Bar in Debt \ > ne 
Bar to a Real Contract iba 


Bar toa Perſonal Contract on Specialty, 


and without 2.3 
Bar in Detinue 23 
Bar in Dower 242 
Bar in Ejetment 248 
Bar in Qare Impedit 249 
Bar inReplevin 1b. 
Bar al Slander x 250 
Bar in Treſpaſs 254 
Barin Trover ' ; 2.62,264. 
Bar in Waſte _ Ree 270 
Bar to a Bond, for performance of an 

Award 160 
Breach | 19, 23,238 
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Contracts 227 
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Count, what 
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When amendable bi, 
- Form and Words 
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Obſervations s od 5 ti 
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Defence; how and when 66 
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Dower 169,246 
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Delivery before Action | 1b. 
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